
 

  

 

 1 

Matt Hulse, Susanne Calabrese 

(lawyers) and  

Jasen Erbežnik (student-at-law) 

 1810, 801 – 6 Avenue SW 

 Calgary, Alberta T2P 3W2 

 Tel: (403) 705-0202 

 Fax: (403) 452-6574 

Email: mhulse@ecojustice.ca, 

scalabrese@ecojustice.ca,            

jerbeznik@ecojustice.ca 

 File No: 2196 

April 8, 2024 

 

Sent via E-mail: RegulatoryAppeal@aer.ca 

 

Alberta Energy Regulator 

Regulatory Appeal Coordinator, Law Branch 

Suite 1000, 250 – 5 Street SW 

Calgary, Alberta T2P 0R4  

 

With E-mail copy to: anne.umpleby@cnrl.com  

 

Canadian Natural Upgrading Limited  

Anne Umpleby, Coordinator 

Regulatory – Oil Sands Regulatory 

 

To Whom This May Concern: 

 

Re: Regulatory Appeal of Decision on Statement of Concern No. 32476 

1. The Athabasca River Basin1 hereby requests a regulatory appeal of the Alberta Energy 

Regulator’s (“AER’s”) decision, dated March 10, 2025 (the “Decision”), which determined 

that a hearing was not required before issuing the renewed approvals and licences for the 

Jackpine Mine Oil Sands Processing Plant and Mine and the Jackpine Mine Expansion 

Project (together, the “Jackpine Mine” or the “Mine”). 
2. The Athabasca River Basin requests a regulatory appeal because the Decision wrongly 

rejected many of the substantive concerns raised in its Statement of Concern (“SOC”) filed 
on March 7, 2024.   

 

1 Alberta Wilderness Association and Keepers of the Water will act as litigation guardians for the Athabasca River 
Basin. 
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3. Moreover, because Canadian Natural Upgrading Limited’s (“CNUL’s”) Application was 

not technically complete under the AER’s internal policies and guidelines, the Application 
should have been rejected.  

4. We respectfully request that the AER stay and reconsider its decision to issue these 

approvals and set a hearing on this matter. 

 

I Facts 

5. On February 6, 2024, the AER issued notice that it received an application from CNUL to 

review the following approvals and licences for the Jackpine Mine:  

• Approval No. 153125-01-00, as amended, under the Environmental Protection and 

Enhancement Act (“EPEA”); 

• Approval No. 205433-01-00, as amended, under the Water Act; 

• Approval No. 329253-00-00, as amended, under the Water Act; 

• Water Diversion Licence No. 186157-01-00, as amended under the Water Act; and 

• Water Diversion Licence No. 329252-00-00, as amended, under the Water Act 

(together, the “Application”). 
6. The Jackpine Mine is located approximately 70 km north of Fort McMurray, Alberta, and 

about 500 km northeast of Edmonton. The Mine is contained within Townships 95, 96, and 

97 and Ranges 8 and 9, W4M. 

7. The AER notice set a deadline of March 7, 2024 to file statements of concern.  

8. On March 7, 2024, the Alberta Wilderness Association (“AWA”) and Keepers of the 

Water (“Keepers”) submitted the SOC to the AER on behalf of the Athabasca River Basin. 

The Athabasca River Basin drains an area approximately 159,000 km2 and the central 

feature of the Basin, the Athabasca River, originates in the Columbia Icefield in Jasper 

National Park and flows more than 1,231 km before emptying into Lake Athabasca and the 

Peace-Athabasca Delta. The Athabasca River Basin incorporates the Athabasca oil sands, 

and the Jackpine Mine is located along the east side of the Athabasca River. The Muskeg 

River watershed, which flows through the Jackpine Mine footprint, is part of the Athabasca 

River Basin.  

9. In the SOC, AWA and Keepers did not claim to be directly and adversely affected persons. 

Rather, they requested that the AER recognize the Athabasca River Basin as a “directly 

and adversely affected person” for the purposes of submitting a SOC. The SOC articulated 

why the Athabasca River Basin is a directly and adversely affected person, set out the 

Athabasca River Basin’s concerns regarding the Application, and requested that the AER 

conduct a hearing under section 34(2) of the Responsible Energy Development Act 

(“REDA”). 
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10. More than a year later, on March 10, 2025, the AER responded to the SOC. In the 

Decision, the AER concluded that it was not necessary to hold a hearing before approving 

the Application. The AER issued the applied-for approval and licences to CNUL. In 

addition, the AER  declined to decide whether the Athabasca River Basin was a directly 

and adversely affected person, stating that it was not necessary to do so given that it had 

already considered the SOC’s content. 

II The Athabasca River Basin is an “eligible person” 

11. For the reasons set out below, the Athabasca River Basin is an eligible person for the 

purpose of filing a regulatory appeal under section 36 of REDA. 

12. Section 36 of REDA provides that an “eligible person” is a person who is entitled to 
submit a notice of appeal for decisions made under section 91(1) of EPEA and section 115 

of the Water Act, if those decisions were made without a hearing. 

13. Under section 91(1) of EPEA, in a case where notice of the application was provided, an 

appeal may be filed by any person who submitted a statement of concern and is directly 

affected by the decision. Section 115 of the Water Act states that a person can file an 

appeal in the same circumstances.  

14. The Athabasca River Basin meets all these requirements. The AER posted notice of the 

Application on the AER website in February 2024. The Athabasca River Basin submitted 

the SOC on March 7, 2024.  

15. As explained in the SOC, recognizing the Athabasca River Basin as a “directly and 
adversely affected person” is consistent with the inclusive definition of “person” in the 
Interpretation Act, RSA 2000, c I-8. There are no relevant definitions in REDA, EPEA, or 

the Water Act that exclude the Athabasca River Basin from being considered a “person” or 
a “directly and adversely affected person.” In fact, section 14 of REDA gives the AER 

broad authority in carrying out its duties and functions. It allows the AER to accept a 

statement of concern from the Athabasca River Basin for the purposes of assessing the 

Application. 

16. The SOC explained that recognizing the Athabasca River Basin as a person is consistent 

with Canadian and international precedent, in which non-human entities, including 

corporations, trusts, rivers, and nature more broadly already enjoy legal personhood.  

Indeed, the AER itself is considered a legal “person.” The expansion of the law to 

recognize nature and elements of nature as having legal rights is a relatively recent 

development but has occurred in countries around the world such as New Zealand, 

Australia, Spain, the USA, Bangladesh, India, Colombia, Ecuador, and Peru. In 2018, the 

Magpie River in Quebec received formal recognition of legal personhood and rights via 

joint resolutions issued by the Minganie Regional County Municipality of and the Innu 

Council of Ekuanitshit.  

17. The Athabasca River Basin is directly and adversely affected by the Application, as 

detailed in the SOC, because the requested approvals would allow the Jackpine Mine to 

continue operating for the next 10 years. The Jackpine Mine is located within the Basin 



 

  

 

 4 

and directly affects the Basin through the withdrawal of water from the Athabasca River, 

the discharge of contaminants of concern into the air (which are deposited locally), the 

discharge of industrial wastewater into the Basin’s waterways, the destruction of wetlands 

and old growth forests in the Mine footprint, the leakage of tailing effluent into 

groundwater, and the release of greenhouse gas emissions.  

18. The Athabasca River Basin is a person that is directly and adversely affected by the 

Application for approvals under EPEA and the Water Act (for which there had been notice 

posted) and that submitted a statement of concern about the Application under REDA. As 

such, the Athabasca River Basin is an eligible person to submit a regulatory appeal of the 

AER’s decision to approve the Application. 
III Grounds for Appeal 

19. The Athabasca River Basin requests a regulatory appeal because: (i) the Decision wrongly 

rejected many of the substantive concerns raised in the SOC; and (ii) the AER issued these 

approvals on an application that was not technically complete, in violation of the AER’s 
own rules.   

A. Information Requirements for Application 

20. The Approvals and Registrations Procedure Regulation, Alta Reg 113/1993 (the 

“Approvals Regulation”), established under EPEA, sets out the information that must be 

included in an application for an approval, such as a renewal of EPEA approvals.  

21. Subsection 3(1)(s) of the Approvals Regulation requires that an application include “any 
other information required by the Director, including information that is addressed in a 

standard, code of practice or guideline in respect of the activity that is published or adopted 

by the Department.” Under section 4, the Director cannot review or decide on an 

incomplete application and must notify the applicant if the application is incomplete. 

22. The EPEA Guide to Content for Energy Project Applications (the “EPEA Guide”) is one 
such guideline that sets out the information required for an application for an energy 

project. The EPEA Guide supplements the Approvals Regulation and provides further 

clarity to applicants on information required in applications for approvals, including 

renewal applications. 

23. The EPEA Guide mandates information that applicants must include in their renewal 

application to fulfill the requirements of the Approvals Regulation. The EPEA Guide uses 

the word “shall” to indicate “requirements that must be followed,” while “should” is used 

to suggest that “among several possibilities, one is recommended as particularly suitable 
without necessarily mentioning or excluding others,” and “may” reflects a “course of 
action permissible within the limits of the guidance.” The EPEA Guide explains that 

“[i]nterview-like questions are posed in the blue-text boxes to illustrate the questions an 
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application must answer” and “[b]lue text adds additional explanation of the Director’s 
information needs which the application must satisfy.”2 

24. Sections 12 and 13 in the EPEA Guide are relevant to renewal applications, such as the 

Application at issue in this appeal. Section 12 requires the applicant to update the current 

setting and environmental conditions relevant to the Mine. Section 12 of the EPEA Guide 

requires the Application to “identify and assess the consequences of existing and emerging 
influences and environmental pressures to environmental conditions in the area.” This 
information requirement is in blue text, indicating that it must be included. Section 13 

requires information about the design and equipment performance of the Mine. 

25. Below, we provide examples of how the Application did not comply with the information 

requirements of these sections. Despite these omissions, the AER wrongly approved the 

Application in violation of the EPEA Guide and the Approvals Regulation. 

B. The Application was not Technically Complete and Substantive Issues in the 
Statement of Concern were ignored 

Climate and Changing Environmental Pressures 

26. In the SOC, the Athabasca River Basin raised concerns that climate change and its impacts 

are existing and emerging influences and environmental pressures on the Mine, but that 

consideration of this issue is missing from the Application. The SOC recommended that 

the Application be revised to assess the risk and impacts of climate change on the 

operations and effects of the Mine.   

27. In the Decision, the AER dismissed the Athabasca River Basin’s concerns about climate 

change impacts and environmental pressures because they are “general in nature and do not 
identify a direct and adverse impact as a result of the applications.”3   

28. The AER has not explained why the Athabasca River Basin cannot identify that the 

Application omitted information that is required by the EPEA Guide. This information 

concerned a relevant influence and environmental pressure that must be included. 

Accordingly, the Athabasca River Basin requests that the Decision be reconsidered and 

that this omission be rectified in CNUL’s Application.  
29. Further, the AER has not explained why climate change is a concern that is “general in 

nature” and cannot be raised in a SOC. The relationship between the Application, climate 
change and the Athabasca River Basin is as direct as one can get: the continued operations 

of the Mine will emit greenhouse gas emissions that will exacerbate climate change, 

impacting the hydrology of the Athabasca River and other local conditions. If the AER 

believes that climate change does not have a sufficiently direct impact here, then it is 

 

2 Alberta Energy Regulator (2014) Environmental Protection and Enhancement Act – Guide to Content for Energy 
Project Applications, accessed online [“EPEA Guide”]. 
3 Alberta Energy Regulator, Disposition Letter dated March 10, 2025, pg. 2 [“March 10, 2025 AER Disposition 
Letter”].  

https://static.aer.ca/prd/documents/applications/EPEA_GuideEnergyProjectApplications.pdf
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unclear how concerns about this issue – one of the most significant environmental 

pressures facing the Lower Athabasca Region – could be raised in any application for a 

project that produces greenhouse gas emissions. Insulating projects from consideration of 

this issue is inconsistent with the statutory purpose of EPEA and the AER’s mandate under 

REDA. 

Hydrology Concerns 

30. The AER similarly erred when it ignored concerns about greenhouse gas emissions’ effect 
on the hydrology in the Athabasca River Basin.  Section 12 of the EPEA Guide requires 

that renewal applications update the activity’s geographical setting and its condition to 

inform the nature of the current and future environmental issues in the area. This 

information requirement is in blue text, indicating that it must be included. There is also a 

specific question about this information in section 12.1.  

31. In the SOC, the Athabasca River Basin raised concerns about the Mine’s impacts from 
greenhouse gas emissions that exacerbate climate change, which affects the hydrology of 

the Athabasca River Basin. The SOC recommended that the Application use updated 

hydrologic models and predictions that consider the impact of climate change on the 

Athabasca River and the Muskeg River. The Application relied on modelling from 2007 

and 2008 Environmental Impact Assessments (“EIAs”). This data is more than 17 years 

old, and CNUL did not use updated models to understand the current geographical setting 

and condition to inform current and future environmental issues in the area, as required by 

the AER’s own policies.   

32. In the Decision, the AER concluded that the concern relating to the comparison of outdated 

water flow predictions as well as navigability of the Lower Athabasca River are not 

requirements of the renewal application under the Water Act and are considered out of 

scope. Given the changes in climate change and modelling since 2008, updated models are 

necessary to understand these issues. The AER erred in accepting CNUL’s Application 

without this updated modeling.  

Surface and Groundwater Contamination Concerns 

33. The AER also erred in failing to consider concerns raised about surface and groundwater 

contamination from the Mine.  Section 12 of the EPEA Guide requires the Application to 

update the current setting and environmental conditions description and assess the facility’s 
contributions to the influences (effects) in the area, highlighting changes over the past 

approval period. 

34. In the SOC, the Athabasca River Basin raised concerns about surface and groundwater 

contamination from the Mine’s wastewater releases into the environment. In the Decision, 

the AER dismissed the concern by concluding that process affected water is not released 

into the environment and there are approval conditions related to industrial wastewater 

releases. Despite this, it still appears that contaminants of concern are making their way 

into the groundwater in the Athabasca River Basin. Indeed, the Application (Volume 3, 
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Section 3.3.2) notes exceedances of thresholds and upward trends in several contaminants 

of concern in groundwater monitoring wells.   

35. However, the Application fails to discuss the Mine’s contribution to these exceedances and 
upward trends in groundwater contaminants, the setting and environmental conditions (e.g. 

water quality in groundwater and connected waterbodies), or what steps CNUL is taking to 

reduce the frequency and magnitude of these exceedances. Without this information about 

CNUL’s role in this issue, the AER cannot develop adequate approval conditions for the 

Mine that would protect groundwater in the Athabasca River Basin from further 

contamination. 

Air Quality Concerns 

36. Finally, the AER erred in failing to fully consider concerns about air emissions from the 

Mine.  Section 13.3 of the EPEA Guide requires a description of the substances that are 

generated at the Jackpine Mine, including information about the nature, fate, transport, 

range of variation, and the potential effects of these substances on the environment. In the 

SOC, the Athabasca River Basin raised concerns that the Application failed to provide this 

information about the air emissions from the Mine, which are deposited locally in the 

Athabasca River Basin.   

37. In the Decision, the AER dismissed this concern by stating that the Application included an 

air quality assessment that complied with the 2021 Air Quality Model Guidelines. 

However, this air quality assessment focused on air emission measurements and whether 

there would be exceedances of air quality thresholds. While this is relevant information, it 

is incomplete as it does not contain all the information required by Section 13.3. Of 

particular concern to the Athabasca River Basin is the lack of information about the 

potential effects of these substances on the environment, for example, through the regional 

deposition and accumulation of these contaminants in the water, river sediment, soil, and 

organic matter. Without this information, the AER cannot adequately develop conditions 

that are responsive to the air emission impacts of the Application on the Athabasca River 

Basin. 

IV Conclusion 

38. As described above, the Application failed to provide the information required by the 

EPEA Guide. The Application omits information about climate change and environmental 

pressures, hydrology concerns, surface water and groundwater contamination, and air 

quality.  These information gaps prevent an accurate and rigorous assessment of the 

impacts of the Jackpine Mine over the next 10 years to the Athabasca River Basin and the 

identification of the approval and licence conditions necessary to mitigate these impacts.  

39. Because CNUL’s Application was not technically complete under the AER’s own internal 
policies and guidelines, the Application should have been rejected. The Athabasca River 

Basins asks the AER to stay the Decision under subsection 39(2) of REDA and reconsider 

its decision to issue these approvals. The Athabasca River Basin requests that the AER set 
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a hearing on this matter under subsection 40(1) of REDA and grant it standing to 

participate in the hearing as an eligible person. 

40. We thank the AER for its careful consideration of the important issues raised in this letter. 

Sincerely,  

 

____________________________ 

Matt Hulse 

Barrister & Solicitor 
 

 

_____________________________ 

Susanne Calabrese 

Barrister & Solicitor 
 

 

_____________________________ 

Jasen Erbežnik 

Student-at-Law 

 

 

 

 

 

 

cc: Alberta Wilderness Association, Keepers of the Water 
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