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This report examines

the strengths and
weaknesses of the three
provincial land-use
plans in effect across
the Greenbeltand

their intersection

with other laws and
policies relevant to

wetland protection.

EXECUTIVE SUMMARY

Protecting Greenbelt Wetlands: How effective is policy? presents the findings of a two-year study that
investigated the extent to which new legislation, policy and stronger legal standards are serving to
protect and restore wetlands in Ontario’s Greenbelt.

Undertaken by Ducks Unlimited Canada, Earthroots, Ecojustice and Ontario Nature, the study
comprised four components: a comprehensive analysis of the legal and policy framework, a plan-
ners survey, nine case studies and an analysis of the cumulative impact of water takings. The report
examines the strengths and weaknesses of the three provincial land-use plans in effect across the
Greenbelt—the Niagara Escarpment Plan, the Oak Ridges Moraine Conservation Plan and the
Greenbelt Plan—and their intersection with other laws and policies relevant to wetland protection.
It also considers issues related to policy implementation, including capacity at the municipal level,
monitoring of compliance and effectiveness, the sequencing of project approvals and ongoing threats
to wetlands and wetland function.

The Greenbelt

Ontario’s Greenbelt Plan was created in 2005 to protect sensitive environmental lands and farmlands
from urban sprawl. The Greenbelt encompasses lands designated as Protected Countryside as well as
the previously protected Oak Ridges Moraine and the Niagara Escarpment, an area totalling 720,000
hectares and covering much of Ontario’s Golden Horseshoe region. It embodies a bold systems-
based approach to planning that aims to restore and reconnect natural features, and to maintain
their benefits for humans and other life in this heavily developed region of the province. Protection
and restoration of wetlands across the Greenbelt are crucial to achieving this goal.

Key findings

This report presents clear evidence that land-use policy in effect across the Greenbelt is protecting
wetlands from most forms of development. There is more legal protection for wetlands here than most
other parts of Ontario due to a higher legal standard applying to land use decisions and a broader
category of wetlands being protected from direct impacts. Where municipalities are adequately re-
sourced, they are able to plan for natural heritage systems, ensuring more comprehensive protection
of water features generally and wetlands specifically.
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The study also revealed, however, threats posed by infrastructure development, aggregate extrac-
tion, some existing land uses, peat extraction and water takings still continue to impact wetlands.
Other challenges identified were the lack of on-the-ground monitoring of the impacts of development,
under-resourced municipalities, inconsistencies and ambiguities among laws and policies, and the
need for outreach, education and stewardship strategies to build greater landowner appreciation
and support for wetland conservation.

Recommendations

In response to these findings, Protecting Greenbelt Wetlands includes the following recommendations
for provincial decision makers:

1. Maintain current legal and policy protections for wetlands across the Greenbelt.

2. Amend the Environmental Assessment Act, Aggregate Resources Act and Ontario Water Resources
Act approvals mechanisms to include a mitigation sequence that clearly ranks avoidance of
wetland impacts as the top priority, minimization of impacts as the second priority and com-
pensation as a last resort (where avoidance and minimization are not feasible or adequate).

3. Amend the legal and policy framework to provide an overarching objective to protect and
restore wetlands to achieve a net gain in wetland extent and function.

4. Provide additional guidance to municipalities and Conservation Authorities. The Ministries of
Municipal Affairs and Housing and Natural Resources should coordinate their efforts to (1)
finalize the draft technical guidelines for existing natural features, and (2) provide additional
guidance on natural heritage systems planning.
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Nearly three-quarters
of southern Ontario’s
original wetlands

have been lost since
European settlement.
In some areas, such as
southwestern Ontario,
parts of eastern Ontario,
Niagara and Toronto,
less than 15 percent of
the wetlands remain.
The need to strengthen
policy to protect and
restore the Greenbelt’s

wetlands is urgent.

5. Enhance education and outreach to municipalities and Conservation Authorities. The Ministry

of Municipal Affairs and Housing should showcase best practices in municipal policy and
enable improved communications and information sharing across Greenbelt municipalities.

6. Adequately fund the Ministry of Natural Resources to provide guidance and mapping sup-
port to municipalities.

7. Amend the Environmental Assessment Act, Planning Act, Aggregate Resources Act, Ontario Water
Resources Act approvals mechanisms and other relevant laws and policies to require rigorous
post-construction monitoring and reporting for compliance and mitigation effectiveness.

8. Amend the three provincial land-use plans and the Ontario Water Resources Act approvals
mechanisms to require that the impacts of water takings, under the Permit to Take Water
process, be considered concurrently with land-use planning approvals.

9. Amend provincial land-use plans to require the proponent to demonstrate conformity with
all applicable policies as part of the application’s supporting materials.

10. Amend provincial land-use plans and related legislation to use one consistent definition of
“wetlands.”

11. Amend the Greenbelt Plan to clarify policies for recreational uses adjacent to wetlands. For
consistency, amend provincial land-use plans to include thresholds for triggering natural
heritage protection and environmental studies.

12. Provide stronger support and incentives to landowners (e.g., outreach and stewardship
programs) to increase adoption of sustainable wetland management practices and allocate
appropriate public resources for these supports.

Conclusion

The need to strengthen policy to protect and restore the Greenbelt's wetlands is urgent. Wetlands
benefit all of us in many ways, including the role they play in flood control, water filtration, erosion
control, sediment retention and enhanced landscape resilience in the face of climate change. Despite
these benefits, half of the Greenbelt’s wetlands and nearly three-quarters of southern Ontario’s ori-
ginal wetlands have been lost since European settlement. In some areas, this loss is greater than go
percent. Minimizing on-going threats by improving policy effectiveness is vital to protect and restore
Greenbelt wetlands and sustain their benefits.
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PART 1

INTRODUCTION

Ontario’s Greenbelt was created to protect vitally important and sensitive environmental lands and the
productive countryside from sprawling development in the most populated region in Canada. From
farmlands, to recreational areas, to woodlands and wetlands, the Greenbelt is relied upon directly
and indirectly by millions of people and thousands of different species.

The Greenbelt Act, 2005 created a permanently protected area of 720,000 hectares, stretching north
to south from the Bruce Peninsula to Niagara and west to east from Halton Region to Northumberland
County. Encompassing the already legally protected Niagara Escarpment and Oak Ridges Moraine, the
Greenbelt was designed to include a natural heritage system of about 219,000 hectares where the first
priority, according to the Honourable John Gerretsen (then Minister of Municipal Affairs and Housing),
would be “protecting, restoring and reconnecting natural features such as wetlands and woodlands
and their associated functions. This emphasis on protection and enhancement would be balanced
with opportunities for farming, compatible recreational and tourism uses, and resource uses.”

Now, almost seven years after the passing of the Greenbelt Act, 2005, it is important to examine
how change has occurred and whether these protection measures are achieving their purpose.

Stringent, legal protection for wetlands across the Greenbelt is a welcome signal of the govern-
ment’s commitment to address wetland decline. A 2010 report by Ducks Unlimited Canada shows
dramatic wetland loss in Ontario since European settlement, with only 28 percent of the original
wetlands left as of 2002.% In southwestern Ontario, parts of eastern Ontario, Niagara and the Toronto
area, less than 15 percent of the wetlands remain, and their ecological function is severely impaired
by the impacts of adjacent development, including the volume of impervious surfaces that surrounds
them.3 These numbers are likely under-representative of true wetlands loss, as the report was only
able to assess the loss of wetlands greater than 10 hectares in area. Currently, wetlands cover about
96,014 hectares of land across the Greenbelt—or approximately 12 percent.*

1 Hansard, (2005, February 23).

2 Ducks Unlimited Canada. (2010). Southern Ontario wetland conversion analysis. Retrieved May 3, 2011, from
www.ducks.ca/aboutduc/news/archives/prov2o10/pdf/duc_ontariowca.pdf

3 Ducks Unlimited Canada. (2010). Southern Ontario wetland conversion analysis. Retrieved May 3, 2011, from
www.ducks.ca/aboutduc/news/archives/prov2010/pdf/duc_ontariowca.pdf

4  David Suzuki Foundation. (2008). Ontario’s wealth, Canada’s future: Appreciating the value of the Greenbelt’s
eco-services, (p. 29). Vancouver, BC.
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Protection and restoration of wetlands across the Greenbelt are crucial to maintaining biodivers-
ity and enhancing resilience to climate change. Wetlands provide vital ecological services, such as
climate regulation (carbon storage and uptake), flood control, water filtration, erosion control, sedi-
ment retention and waste treatment, as well as wildlife habitats and opportunities for recreation. A
2008 study by the David Suzuki Foundation estimated the value of wetlands across the Greenbelt to
be $14,153 per hectare per year or $1.3 billion per year ($2005).5

Protecting Greenbelt Wetlands is the result of a two-year study of wetlands protection in the Greenbelt
conducted by Ducks Unlimited Canada, Earthroots, Ecojustice and Ontario Nature. Our goal was to
determine the extent to which wetlands are being protected under the three relevant provincial land-use
plans (the Greenbelt Plan, the Oak Ridges Moraine Conservation Plan and the Niagara Escarpment
Plan) and supporting legislation, and to identify if and how wetland protection could be improved.

Our assessment included four components:
« A comprehensive analysis of the legal and policy framework;
«  Asurvey of 12 municipal planners;
« Nine case studies; and

«  Ananalysis of the cumulative impact of water takings on wetlands.

The methods and findings for each of these components are described in subsequent sections.

Protection

and restoration of
wetlands across

the Greenbelt are
crucial to maintaining
biodiversity and
enhancing resilience

to climate change.

5 David Suzuki Foundation. (2008). Ontario’s wealth, Canada’s future: Appreciating the value of the Greenbelt’s
eco-services. Vancouver, BC.
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SCIENCE AND STATUS
OF WETLANDS

2.1 What is a wetland?

Wetlands are critical ecosystems that provide numerous ecological functions such as water storage
and filtration, habitat for species at risk and the sequestration of carbon. They cover about 96,014
hectares—or approximately 12 percent—of land across the Greenbelt,® and have been defined in
various ways in Ontario’s policy and legislation. One of the most pertinent is provided in the Provincial
Policy Statement (PPS), which guides land-use planning and development in the province:

lands that are seasonally or permanently covered by shallow water, as well as lands where
the water table is close to or at the surface. In either case the presence of abundant water has
caused the formation of hydric soils and has favoured the dominance of either hydrophytic
plants or water tolerant plants. The four major types of wetlands are swamps, marshes,
bogs and fens.”

Swamps are the most common wetland type in southern Ontario. They are wetlands dominated
by trees and/or shrubs, often with standing water, limited drainage and a combination of neutral and
acidic soils. Marshes are almost always flooded and can be characterized by the presence of cattails,
reeds and other aquatic vegetation. Fens and bogs are both peat-accumulating wetlands; the primary
difference between them, however, is their water sources. Fens are typically supplied by groundwater,
whereas bogs rely on precipitation for their water supply.

Generally, wetlands exist in the landscape where the water balance ensures an adequate water sup-
ply at or near the surface. Thus, wetlands are restricted to locations where, on average, precipitation
exceeds evaporation loss, or where sustained inflows from surface or subsurface sources alleviate
the water deficit.®

6  David Suzuki Foundation. (2008). Ontario’s wealth, Canada’s future: Appreciating the value of the Greenbelt’s
eco-services, (p. 29). Vancouver, BC.

7 Ministry of Municipal Affairs and Housing. (2005). Provincial policy statement, (p. 37). Toronto: The Queen’s
Printer for Ontario.

8  Price, .S, Branfireun, B.A., Waddington, .M., & Devito, K. J. (2005). Advances in Canadian wetland hydrol-
ogy, 1999—2003. Hydrological Processes, 19, 201.
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The water in a wetland
can come from a variety
of sources. Wetlands can
either be precipitation
dominated, groundwater
dominated or surface-

flow dominated.

2.2 Wetlands and water connections

From an ecological and hydrological perspective, wetlands are often connected to other water features.
“Water features” is a term used to include all surface water features (such as headwaters, rivers,
stream channels, inland lakes, springs) and all groundwater features (such as water tables, aquifers).
The water in a wetland can come from a variety of sources. Wetlands can either be precipitation
dominated, groundwater dominated or surface-flow dominated.® One key factor that determines the
primary source of water is local topography and catchment area. For example, wetlands located in
depressions with large catchment areas tend to receive most of their water from run-off. Conversely,
wetlands located on slopes and/or with small catchment areas generally have greater interactions
with groundwater or are precipitation dominated. Unlike streams and lakes, wetlands do not always
occupy depressions and low points in the landscape, but can also occur on slopes.™

In regions of Canada with deep glacial deposits, such as the Great Lakes and Laurentian region,
larger scale groundwater-wetlands interactions occur. In this case, these interactions are heavily
influenced by topography and the composition of underlying soil and rock." For example, wetlands
located on fine-grained soils, such as clay, have low permeability to water. Instead of being ground-
water dominated, runoff from storms dominates the inputs and outputs of water in these wetlands.
In wetlands located on coarser soil, however, there is a constant influx and outflux of groundwater."

Streams, lakes and wetlands are integrally linked to groundwater flow systems. The flow of water
and chemicals between wetlands and groundwater is affected by the wetlands’ position to groundwater
flow systems, the geologic characteristics of their beds, the topography of the area and their climatic
settings. All these factors need to be taken into account for thorough understanding of the hydrology
of wetlands and their interactions with groundwater.

Because of the multitude of factors affecting groundwater-wetlands interactions, and because
there are numerous types of wetlands with different water flow systems and chemistry, it is difficult
to generalize about groundwater-wetlands interaction.

A 2003 study on northern prairie wetlands concluded that because the diversity of the wetland
water regime is important for maintaining biodiversity on the landscape, all wetlands and their drain-
age basins in a given area should be considered as an interconnected hydrologic unit for integrated
wetland ecosystem management.”

9  Winter, T.C. (1999). Relation of streams, lakes, and wetlands to groundwater flow systems. Hydrogeology
Journal, 7, 28.

10 Winter, T.C. (1999). Relation of streams, lakes, and wetlands to groundwater flow systems. Hydrogeology
Journal, 7, 28.

11 Price, ).S., Branfireun, B.A., Waddington, J.M., & Devito, K. J. (2005). Advances in Canadian wetland hydrol-
ogy, 1999—2003. Hydrological Processes, 19, 201.

12 Warren, F., Waddington, J.M., Bourboniere, R.A., & Day, S. M. (2001). Effect of drought on hydrology and
sulphate dynamics in a temperate swamp. Hydrological Processes, 15, 3133.

13 Swanson, G.A,, Euliss, N. H.J., Hanson, B.A., & Mushet, D.M. (2003). Dynamics of a prairie pothole wet-
land complex: implication for wetland management. In Winter, T.C. (Ed.) Hydrological, chemical, biological
characteristics of a prairie pothole wetland complex under highly variable climate conditions: The Cottonwood
Lake Area, east-central North Dakota. US Geological Survey Professional Paper 1675: 55 — 94.
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MAP 1: WETLAND LOSS ACROSS THE GREENBELT FROM PRE-SETTLEMENT TO 2002
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2.3 Value of wetlands

Given the diversity of their ecological attributes, wetlands play an important role in the function of
natural heritage systems. Wetlands and their surrounding areas can contain dry land, standing water
and everything in between, providing a wide range of ecosystem services. These services are defined as
“the aspects of ecosystems utilized (actively or passively) to produce human well-being.”'* Wetlands’
ecosystem services include climate regulation (carbon storage and uptake), flood control, water
filtration, erosion control and sediment retention, waste treatment (removal of excess nitrogen and
phosphorous runoff), the provision of habitat (for plants and animals, including species at risk such
as the Blanding’s turtle, swamp rose-mallow and the king rail), and the provision of opportunities for
recreation and aesthetic enjoyment.” These free natural services offer increased landscape resilience,
lowering the direct financial investment needed for infrastructure developments like water filtration
plants and flood control measures. The elimination of these ecosystems will often result in the need
for higher investment to replicate these natural functions. A 2011 report commissioned by the Ministry

14 Fishera, B., Turnera, R. K., & Morling, P. (2009). Defining and classifying ecosystem services for decision
making. Ecological Economics, 68: 645.

15 David Suzuki Foundation. (2008). Ontario’s wealth, Canada’s future: Appreciating the value of the Greenbelt’s
eco-services. Vancouver, BC.
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of the Environment found that for every dollar invested in protecting wetlands around the Great Lakes,
we can expect an economic return of $35.® Another report, by Ducks Unlimited Canada, found that
wetlands currently remove harmful phosphorus from Lake Simcoe and save local municipalities (in
one sub-watershed) about $300,000 every year for just this ecological service alone."”

2.4 Status of wetlands in Ontario

In a 2010 report, Ducks Unlimited Canada exposed the alarming wetland loss in southern Ontario.
Nearly three-quarters of the region’s original wetlands have been lost since European settlement, and
during the 1980s and 1990s, approximately 35 square kilometres of wetland were lost every year. Land
development (i.e., built-up lands) was a significant cause of the loss within the Golden Horseshoe.
In some areas, such as metropolitan Toronto, less than 15 percent of the wetlands remain, and their
function is severely impaired by the volume of impervious surfaces that surround them. Across the
Greenbelt, the amount of loss is approximately 5o percent (Map 1). The findings from this analysis
are most likely under-representative, since the report was only able to assess the loss of wetlands
greater than 10 hectares in area.

Given the precarious status of wetlands in Ontario, the enhanced legal protection for wetlands
across the Greenbelt is a welcome advancement. The next section provides a description, review and

analysis of the legal and policy framework that is in place across the Greenbelt.

Wetlands and their
surrounding areas

can contain dry land,
standing water and
everything in between,
providing a wide
range of ecosystem
services. These services
are defined as “the
aspects of ecosystems
utilized (actively or
passively) to produce

human well-being.”

16 Marbek Resource Consultants. (2011). Assessing the economic value of protecting the Great Lakes eco-
systems. Commissioned study for Ministry of the Environment (with support from the Toronto and Region
Conservation Authority, and the Great Lakes and St. Lawrence Cities Initiative).

17 Ducks Unlimited Canada. (2011). A business case for wetland conservation, The Black River watershed.
Retrieved December 10, 2011 from www.ducks.ca/blackriver2o11

18 Ducks Unlimited Canada. (2010). Southern Ontario wetland conversion analysis. Retrieved May 3, 2011, from
www.ducks.ca/aboutduc/news/archives/prov2o1o/pdf/duc_ontariowca.pdf
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PART 3

LEGAL AND POLICY
FRAMEWORK

Although wetlands and other water features are generally hydrologically connected, the legal and
policy framework associated with wetlands protection is highly fragmented.

For the purpose of this study, Ecojustice conducted a comprehensive review of land and water
use (and other relevant) laws, regulations and policies relating to wetlands protection across the
Greenbelt. The review relied on the current, publicly available laws, regulations and policies (including
provincial plans) and does not reflect the implementation of the framework (e.g., case law, interviews
with government staff, etc.), unless otherwise noted. In order to understand the context, general
land-use planning law and policy in place in Ontario is contrasted with those that are specific to the
Greenbelt. In addition, Ecojustice assessed the laws, regulations and policies that will have an impact
on the Greenbelt as they are implemented in the future. The review is pertinent to this report, which
provides a more detailed assessment of implementation “on the ground.”

3.1 Legal and policy definitions of wetlands

There is no consistent definition of “wetland” (Table 1) in Ontario’s various environmental laws,
regulations and policies. However, all definitions do include the presence of water (seasonally or
permanently), hydric soils and hydrophytic plants. Some explicitly exclude agricultural lands that may
be poorly drained and no longer have the presence of hydric soils and hydrophytic plants, regard-
less of whether there was once a wetland. Further, wetland is often contained within the definition of
surface water (e.g., wetland is included in the definition of “surface water feature” in the PPS'® and is
explicitly part of the definition of “surface water” in the Nutrient Management Act, 2002*°). In both the

19 Ministry of Municipal Affairs and Housing. (2005). Provincial policy statement. Toronto: Queen’s Printer for
Ontario. Retrieved July 5, 2011, from www.mah.gov.on.ca/Page1485.aspx

20 S.0.2002, c.4.
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Oak Ridges Moraine Conservation Plan* and Greenbelt Plan,** there is a requirement that wetland be

“further identified, by the Ministry of Natural Resources or by any other person, according to evalua-

tion procedures established by the Ministry of Natural Resources, as amended from time to time.”?

These plans do not specifically indicate how this differs from evaluation for “provincial significance”

(i-e., significance as defined in the PPS). Nor do they specify the identification evaluation procedures.

Act or Plan
(and Reg., if applicable)

Greenbelt Plan (p.57)

Oak Ridges Moraine
Conservation Plan
(O.Reg. 140/02)

Niagara Escarpment
Plan (p.131)

Definition

Wetlands

Means land such as a swamp, marsh, bog or fen (not including land that
is being used for agricultural purposes and no longer exhibits wetland
characteristics) that:

a) Is seasonally or permanently covered by shallow water or has the water
table close to or at the surface;

b) Has hydric soils and vegetation dominated by hydrophytic or water-
tolerant plants; and

c) Has been further identified, by the Ministry of Natural Resources or by
any other person, according to evaluation procedures established by the
Ministry of Natural Resources, as amended from time to time.

“wetland” means land such as a swamp, marsh, bog or fen (not including
land that is being used for agricultural purposes and no longer exhibits
wetland characteristics) that,

(a) is seasonally or permanently covered by shallow water or has the
water table close to or at the surface,

(b) has hydric soils and vegetation dominated by hydrophytic or water-
tolerant plants, and

(c) has been further identified, by the Ministry of Natural Resources or by
any other person, according to evaluation procedures established by the
Ministry of Natural Resources, as amended from time to time;

Wetlands — lands that are seasonally or permanently covered by shallow
water, as well as lands where the water table is close to or at the surface.
In either case the presence of abundant water has caused the formation
of hydric soils and has favoured the dominance of either hydrophytic

or water tolerant plants. The four major types of Wetlands are swamps,
marshes, bogs, and fens.

Lands being used for agricultural purposes, that are periodically “soaked”
or “wet”, are not considered to be wetlands in this definition. Such lands,
whether or not they were wetlands at one time are considered to have
been converted to alternate uses.

21 O.Reg.140/02. Retrieved July 5, 2011, from (unofficial version on Ministry of Municipal Affairs and Housing
website) www.mah.gov.on.ca/Page1707.aspx

22 Ministry of Municipal Affairs and Housing. (2005). Greenbelt Plan. Toronto: Queen’s Printer for Ontario.
Retrieved July 5, 2011, from www.mah.gov.on.ca/Page18g.aspx#greenbelt

23 Greenbelt Plan, p. 57 and O.Reg. 140/02, subsection 3(1).
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Act or Plan

(and Reg., if applicable) Refuiiot

Coastal wetland: means

a) any wetland that is located on one of the Great Lakes or their
connecting channels (Lake St. Clair, St. Mary's, St. Clair, Detroit, Niagara
and St. Lawrence Rivers); or

b) any other wetland that is on a tributary to any of the above-specified
water bodies and lies, either wholly or in part, downstream of a line
located 2 kilometres upstream of the 1:100 year floodline (plus wave run-
up) of the large water body to which the tributary is connected.

Provincial Policy Significant: means

Statement (2005) a) in regard to wetlands, coastal wetlands and areas of natural and scientific
interest, an area identified as provincially significant by the Ontario

Coastal wetland (p.29),
Ministry of Natural Resources using evaluation procedures established by

Significant (p.33) and

Wetlands (p.37) the Province, as amended from time to time;

Wetlands: means lands that are seasonally or permanently covered by
shallow water, as well as lands where the water table is close to or at
the surface. In either case the presence of abundant water has caused
the formation of hydric soils and has favoured the dominance of either
hydrophytic plants or water tolerant plants. The four major types of
wetlands are swamps, marshes, bogs and fens.

Periodically soaked or wet lands being used for agricultural purposes
which no longer exhibit wetland characteristics are not considered to be
wetlands for the purposes of this definition.

“wetland” means land that,

(a) is seasonally or permanently covered by shallow water or has a water
table close to or at its surface,

(b) directly contributes to the hydrological function of a watershed
through connection with a surface watercourse,

(c) has hydric soils, the formation of which has been caused by the
presence of abundant water, and

Conservation

Authorities Act
(d) has vegetation dominated by hydrophytic plants or water tolerant

plants, the dominance of which has been favoured by the presence of
abundant water,

but does not include periodically soaked or wet land that is used for
agricultural purposes and no longer exhibits a wetland characteristic
referred to in clause (c) or (d).

“wetland” means land,
(a) that is seasonally or permanently covered by shallow water, or

Conservation Land Act (b) in respect of which the water table is close to or at the surface,

so that the presence of abundant water has caused the formation of
hydric soils and has favoured the dominance of either hydrophytic or
water tolerant plants.
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TABLE 1 CONTINUED

Act or Plan

(and Reg., if applicable) Refintion
Environmental
Protection Act “area of natural significance” means any of the following:
O. Reg. 153/04 (Site
condition standards, 4. A wetland identified by the Ministry of Natural Resources as having
environmentally provincial significance.
sensitive areas)
Environmental Bill “land” means surface land not enclosed in a building, land covered by
of Rights, 1993 water (which, for greater certainty, includes wetland) and all subsoil

“surface water” means,

Nutrient Management

Act. 2002 (c) a wetland, such as a swamp, marsh, bog or fen, but not land that

is being used for agricultural purposes that no longer exhibits wetland

O. Reg. 106/09 (dead characteristics, if the wetland,
animal farm disposal);

O. Reg. 267/03
(general regulation)

(i) is seasonally or permanently covered by shallow water or has the water
close to the surface of the ground, and

(ii) has hydric soils and vegetation dominated by hydrophytic or water-
tolerant plants,

Generally, the majority of these various wetlands definitions can be considered to be scientifically
accurate. However, due to variation in level of detail and the presence of scope-limiting definitions,
there is a potential for confusion that may limit intended protection for wetlands. “Scope-limiting”
definitions contain terms that limit the scope of the definition to the specific statute or policy (e.g.,
the definition under the Conservation Authorities Act,** where it refers to wetlands that are hydrologic-
ally connected to a surface watercourse, or in the Greenbelt Plan definition where there is a require-
ment of further identification). Such scope-limiting definitions produce flexible interpretations, which
may lead to disputes. The scope-limiting definitions in the Greenbelt Plan and Oak Ridges Moraine
Conservation Plan may also be inconsistent with the purpose of the enabling legislation. Finally, the
inconsistency between the Greenbelt Plan/Oak Ridges Moraine Conservation Plan definitions and
the Niagara Escarpment Plan definition suggests potential for differing levels of protection across

the Greenbelt. (For a further discussion of definitions, based on the case studies, see Section 5.3.2.2.)

24 R.S.0.1990, c. C.27.
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3.2 Land-use law and policy framework

relating to Greenbelt wetlands

Land-use planning in southern Ontario is conducted by municipalities pursuant to the Planning Act.*
Under the Planning Act, the provincial government is able to set policies for municipal land-use plan-
ning.2® The most recent provincial policies related to municipal land-use planning are found in the
PPS. Decisions made under the Planning Act (official plans, zoning bylaws, etc.) are required (as of
January 1, 2007) to be “consistent with” the PPS.

Provincial influence on land-use planning has been enhanced by specific land-use planning legisla-
tion, which includes the Niagara Escarpment Planning and Development Act,”” the Oak Ridges Moraine
Conservation Act, 2001? and the Greenbelt Act, 2005.2° These laws were enacted at different times, with
slightly different foci, and each has an associated provincial plan. As of January 1, 2007, all land-use
decisions must “conform with” the three provincial plans. This assessment focuses on the Niagara
Escarpment Plan, Oak Ridges Moraine Conservation Plan and Greenbelt Plan. The most recent legisla-
tion, the Greenbelt Act, 2005, created an area that joins the Niagara Escarpment with the Oak Ridges
Moraine and provides protection from specific activities in specific areas across the entire Greenbelt.

There are detailed policies relating to the protection of wetlands within each of the three provincial
plans. In cases where there is a conflict between a provincial plan and a land use planning instrument
(such as a municipal official plan or by-law) the pertinent provincial plan prevails over the municipal
instrument. In the Niagara Escarpment Planning and Development Act, it is possible that a more re-
strictive municipal by-law could be enacted, but only if the Minister deems the by-law not to conflict
with the Niagara Escarpment Plan.® Only the Oak Ridges Moraine Conservation Act, 2001 expressly
permits a by-law to be more restrictive than the policies in the Oak Ridges Moraine Conservation Plan,
so long as the Plan itself does not expressly prohibit it.3" In the event of a conflict among the three
provincial plans, the earlier plans (Niagara Escarpment Plan or Oak Ridges Moraine Conservation
Plan) prevail over the Greenbelt Plan.3?

Across the Greenbelt, the purpose and objectives of the enabling legislation in the different plan-
ning areas have different foci. The overarching objectives of the Greenbelt Plan are to maintain, re-
store and improve ecological and hydrological function, support rural economies and communities
(including opportunities for agriculture, recreation and tourism) and promote sustainable resource
use. Specifically related to wetlands, the key objectives are to “establish a network” of green space
that supports the Niagara Escarpment and the Oak Ridges Moraine, and “to provide protection to
the land base needed to maintain, restore and improve the ecological and hydrological functions”
of the Greenbelt. In contrast, the primary objective of the Oak Ridges Moraine Conservation Plan is

25 R.S.0.1990, c. P.13.

26  Planning Act, section 3.

27 R.S.0.1990, c. N.2.

28 S.0. 2001, c. 31.

29 There is also enabling legislation, the Ontario Development and Planning Act, which allows for the provincial
government to establish planning areas and create a development plan. The Parkway Belt West Plan (July
1978) and the Central Pickering Development Plan (May 2006) were developed under this legislation. This
provincial planning legislation is included in the detailed legislative comparison, available at: www.ecojustice.
ca/greenbelt.

30 Subsection 13(2).

31 Section 5 and subsection 8(2).

32 Adetailed legislative comparison table is available at: www.ecojustice.ca/greenbelt.
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“protecting the ecological and hydrological integrity of the Oak Ridges Moraine Area.” Within the
Niagara Escarpment, the objectives of the Plan include “to maintain and enhance the quality and
character of natural streams and water supplies.” Planners and decision makers will interpret all the
policies in these provincial plans within the context of these objectives. Policies that are protective of
wetlands and intended to meet the objective to restore/protect ecological and hydrological function/
integrity may be interpreted quite differently than policies that are intended to enhance the character
of natural streams.

Another key difference is the Ministry/Agency that administers the provincial plans. In the case of
the Greenbelt Plan and the Oak Ridges Moraine Conservation Plan, the provincial plan is overseen by
the Ministry of Municipal Affairs and Housing. In the case of the Niagara Escarpment, the provincial
plan is overseen by the Niagara Escarpment Commission.

All three provincial plans contain commitments to create performance indicators/measures and
monitoring frameworks in order to assess their effectiveness. These commitments are not legal
requirements, with the exception that all upper-tier and single-tier municipalities on the Oak Ridges
Moraine were to commence preparation of watershed plans by April 22, 2003. There is no require-
ment that watershed plans must be completed.

Despite the differences among the three provincial plans, the Niagara Escarpment Plan, Oak Ridges
Moraine Conservation Plan and Greenbelt Plan provide more protection for wetlands than is available
elsewhere in Ontario. Wetlands are included in both the category of “Key Natural Heritage Features”
and “Key Hydrologic Features” in the Greenbelt Plan. These features are afforded the most protec-
tion in the Natural Heritage System of the Protected Countryside. With respect to wetlands (as Key
Natural Heritage Features) that are within the Natural Heritage System of the Protected Countryside,
development or site alteration is prohibited in wetlands and any associated “Vegetation Protection
Zone."33 With respect to wetlands (as Key Hydrologic Features) in all of the Protected Countryside,
development or site alteration is also prohibited in wetlands and any associated Vegetation Protection
Zone.* Though Key Natural Heritage Features are not afforded the same protection in all of the
Protected Countryside,® wetlands are not subject to this distinction due to their status as both Key
Natural Heritage Features and Key Hydrologic Features.

Further, the prohibition on development in wetlands across the Greenbelt applies to all “further
identified” wetlands. In contrast, wetlands elsewhere in the province must be identified as provincially
significant before being afforded the same protection by the PPS. Although it is uncertain how the
evaluation for significance differs from the evaluation for being “further identified” (see discussion
in previous section), the difference in policy language suggests that the wetlands on the Greenbelt
should be provided more protection than those elsewhere in Ontario. With respect to the Oak Ridges
Moraine, wetlands are considered both “Key Natural Heritage Features” and “Hydrologically Sensitive
Features.”® All development and site alteration are prohibited in both the wetlands and the “related
minimum protection zone.” With respect to the Niagara Escarpment, development is to be “located
outside wetlands.”?® Although the definition of wetlands in the Niagara Escarpment Plan does not
contain a requirement that it “be further identified,” it does require that the “limits of the wetland”

33 See Greenbelt Plan, Policy 3.2.4.1.
34 See Greenbelt Plan, Policy 3.2.4.4.

35 Within the Protected Countryside that is not part of the Natural Heritage System, key natural features are
clearly exempted from the additional protection of the Greenbelt and are generally to be governed by the
policies in the PPS (Greenbelt Plan, Policy 3.2.4.3).

36 O.Reg.140/02, subsections 21(1) and 26(1).
37 O.Reg. 140/02, subsections 22(2) and 26(2).
38 Niagara Escarpment Plan, p. 66.
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be determined “in consultation with the Ministry of Natural Resources and/or the Conservation
Authority.”? Finally, although the Niagara Escarpment Plan does not specify an associated “Vegetation
Protection Zone,” it is required that development adjacent to wetlands be permitted “only if it does
not result in” the following:

a) Loss of wetland functions;

b) Subsequent demand for future development that will negatively affect existing wetland functions;
c) Conflict with existing site-specific wetland management practices; and

d) Loss of contiguous wetland area.*°

The application of this heightened protection for wetlands may be limiting and perplexing. The
clearest protection, when decisions are being made by municipalities, is the prohibitions on develop-
ment and/or site alteration. Given the differences among the “avoidance” prohibitions, the application
of “development or site alteration” (Greenbelt Plan), or to “development and site alteration” (Oak
Ridges Moraine Conservation Plan), or to “development” (Niagara Escarpment Plan) may create
some confusion.

Policies relating to municipal decisions regarding infrastructure within and near wetlands (e.g.,
local roads, water/wastewater systems) are slightly less restrictive than those that apply to other
development. Infrastructure is exempted from the “avoidance” prohibitions, though there are some
restrictions that are intended to minimize the impact. For example, in the Protected Countryside
of the Greenbelt, infrastructure is to be subject to an environmental approval (e.g., Environmental
Assessment Act approval), and must demonstrate that it supports the provincial policies related to the
Greenbelt and the Growth Plan.#' If these conditions are met, the infrastructure is to avoid wetlands,
unless there is a need for and no reasonable alternative to avoiding wetlands, in which case the im-
pact is to be minimized.** The other provincial plans have similar policies that permit infrastructure
if impacts are minimized.®

39 Niagara Escarpment Plan, p. 66.

40 Niagara Escarpment Plan, p. 66.

41 Greenbelt Plan, pp. 30-31.

42 Greenbelt Plan, pp. 30-31.

43 O.Reg. 140/02, subsections 11(3), 12(3), 13(3), 26(2), 41(2) and 41(3); Niagara Escarpment Plan, p. 82.

PAGE 21

Despite the differences

among the three
provincial plans, the
Niagara Escarpment
Plan, Oak Ridges Moraine
Conservation Plan and
Greenbelt Plan provide
more protection for
wetlands than is available

elsewhere in Ontario.



Protections for wetlands from the impact of decisions made regarding resource extraction are
less restrictive than those for development. For example, in the Greenbelt Plan, some specific
policies protect “significant” wetlands from new mineral aggregate operations and wayside pits
and quarries, yet aggregate extraction is clearly exempt from the protection intended for wetlands
and associated Vegetation Protection Zones in the Natural Heritage System of the Protected
Countryside.** In the case of an expansion to an existing mineral aggregate operation, the pro-
tection of wetlands is the same as the rest of Ontario (i.e., must be “consistent with” the PPS).4
In the Oak Ridges Moraine, aggregate extraction is only permitted in some land-use areas (e.g.,
“Natural Linkage Areas”) if specific conditions are met. For instance, a mineral aggregate operation
can be permitted in a wetland if it is occupied by “early successional habitat” and the proponent
demonstrates that “the long-term ecological integrity of the Plan Area will be maintained, or where
possible, improved or restored.”4¢

“Mineral Resource Extraction Area” is a land-use designation found in the Niagara Escarpment.
Provincially significant wetlands must be considered when an application to amend the Niagara
Escarpment Plan is made to redesignate an “Escarpment Rural Area” to permit resource
extraction.¥ If lands are designated for resource extraction, there are still policies that are protective
of wetlands—for example, the operations and haul routes are not to conflict with “protection
of sensitive ecological ... areas” and “protection of surface and groundwater resources.”® For
both the Oak Ridges Moraine and the Niagara Escarpment, new and expanding aggregate uses
are generally not permitted in the land-use designations associated with protected areas (e.g.,
Oak Ridges Moraine “Natural Core Area” and Niagara Escarpment “Escarpment Natural Area”),
ensuring higher protection for wetlands within these designations. Across the entire Greenbelt,
the three provincial plans augment the existing licensing and approvals process associated under
the Aggregate Resources Act with additional conditions, restrictions or requirements.

Although protection of wetlands from specific activities under particular circumstances is
often discussed, in Ontario there is no blanket protection for wetlands (provincially significant or

A covered conveyor takes

gravel from the source otherwise). There is potential for damage to a wetland from an activity that hasn’t been specifically

in an Niagra Escarpment dealt with in the laws and policies described above (and below). Two specific types of wetlands

open pit aggregate (fens and bogs) are peat accumulating. Extracting the peat from such wetlands is not regulated
mining operation. pHoto across the Greenbelt. Though the Niagara Escarpment Plan references peat in the definition of
COURTSEY SIGHTHOUND/FLICKR mineral resources,*® the Aggregate Resources Act, which governs licensing resource extraction,
does not include peat in the definition of aggregates.>® Peat is not mentioned at all in the other
two provincial plans. As a result, direct extraction of peat is not subject to any legal conditions

across the Greenbelt.

As mentioned earlier, there are some situations where the activity that may impact wetlands
is subject to an approval that is not specific to the Greenbelt laws and policies (e.g., the environ-
mental approval requirement for infrastructure or the licensing approval for aggregate use). In
the next section, a number of additional laws and policies that are relevant to wetlands protection
across the Greenbelt are reviewed.

44 Greenbelt Plan, Policy 4.3.2.3(a).

45 Greenbelt Plan, pp. 34-37.

46 O.Reg. 140/02, subsection 35(4).

47 Niagara Escarpment Plan, pp. 28-29.
48 Niagara Escarpment Plan, p. 76.

49 Niagara Escarpment Plan, p. 131.

50 Aggregate Resources Act, subsection 1(1).
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3.3 Other related law and policy
impacting wetlands protection

3.3.1 Aggregate Resources Act

The Aggregate Resources Act®' provides for the licensing or approval of aggregate operations in Ontario.
The Minister of Natural Resources is responsible for the administration of the licensing/approvals
process for aggregate operations, which includes ensuring that this type of development “minimize][s]
adverse impact on the environment.”s* Current land-use policy in Ontario prioritizes aggregate
operations (in areas where there is aggregate potential) over other potential land uses (including
protecting a wetland through a prohibition on development). For example, the “avoidance” prohibi-
tion on development or site alteration in all wetlands and associated Vegetation Protection Zones are
relaxed for aggregate uses in the Greenbelt Plan’s Protected Countryside (discussed above). Since
aggregate potential in southern Ontario also has significant overlap with the Greenbelt, and that
potential is often in the most sensitive lands across the Greenbelt, wetlands protection is primarily
dealt with through a licensing/approval process that involves a legal standard that minimizes “ad-
verse impact.” This standard is much less protective than a prohibition on development in and near
wetlands. That said, wetlands are not ignored in licensing aggregate operations across the Greenbelt,
as there are a number of specific requirements within the three provincial plans that need to be taken
into account when such licensing decisions are made.®® A recent report by the Canadian Institute
for Environmental Law and Policy makes a series of recommendations to improve the province’s
Aggregate Strategy in order to be more protective of sensitive lands in Ontario’s Greenbelt.>* While
this report is a province-wide analysis, there are two recommendations that are specifically targeted
to the Greenbelt: “Increase producer requirements for monitoring and reporting” and “Introduce
sunset clauses on aggregate licences.”%

3.3.2 Environmental Assessment Act

A variety of public projects are required to undergo environmental assessment prior to development.
In particular, municipal infrastructure projects (e.g., drinking water and waste- water systems) are
subject to Ontario’s Environmental Assessment Act.® The purpose of the Environmental Assessment
Act is “the betterment of the people of the whole or any part of Ontario by providing for the protec-
tion, conservation and wise management in Ontario of the environment.”? “Environment” is broadly
defined to include:

51 R.S.0.1990, c. A. 8.
52 Aggregate Resources Act, section 2, paragraph d.
53 See discussion in previous section.

54 Binstock, M., & Carter-Whitney, M. (2011). Aggregate extraction in Ontario: A strategy for the future. Toronto:
Canadian Institute for Environmental Law and Policy.

55 Binstock, M & Carter-Whitney, M. (2011). Aggregate extraction in Ontario: A strategy for the future, p. 29.
Toronto: Canadian Institute for Environmental Law and Policy

56 R.S.0.1990, c. E.18.

57  Environmental Assessment Act, section 2.
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Under the
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a) air, land or water,

b) plant and animal life, including human life,

(
(
(c) the social, economic and cultural conditions that influence the life of humans or a community,
(d) any building, structure, machine or other device or thing made by humans,

(

e) any solid, liquid, gas, odour, heat, sound, vibration or radiation resulting directly or indirectly
from human activities, or

(f) any part or combination of the foregoing and the interrelationships between any two or more
of them, in or of Ontario.5®

Within this definition (and related definitions for “land” and “water”), wetlands are not specific-
ally identified. When wetlands are considered in an environmental assessment approval, it is not
anticipated they will be given any particular attention.

Under the Environmental Assessment Act, proposed projects can be subject to an individual environ-
mental assessment (with terms of reference and the actual environmental assessment happening on
a project-by-project basis) or a class environmental assessment (with a specific category of projects
being subject to a streamlined environmental assessment process). A proposed project subject to the
Environmental Assessment Act cannot be given any legal authorization to proceed until environmental
assessment approval has been completed.>® Municipal infrastructure is subject to a class environmental
assessment process, specifically the Municipal Engineers Association Municipal Class Environmental
Assessment (Municipal Class EA). This process screens projects to determine the significance of the
potential impacts on the environment, thereby determining the effort and public participation require-
ments necessary for environmental assessment approval of the project: The greater the significance
of the impact, the greater the environmental and public scrutiny. The most rigorous process requires
an Environmental Impact Study. In all cases, the anticipated impact on the environment for each
alternative scenario, and mitigation of those impacts, are determined. Avoidance of impacts is not
anticipated by the process. However, the project will need to ensure that it is compliant with relevant
laws, regulations and policies (e.g., a proponent cannot obtain environmental assessment approval
for a project that would be illegal under the Greenbelt Act, 2005). Because there are overlaps in the
type of assessment done for environmental assessment approval and that done for land-use planning
approval, the Municipal Engineers Association has been allowed to amend the Municipal Class EA to
integrate land-use planning requirements and the environmental assessment requirements for some
municipal infrastructure projects.®°

3.3.3 Places to Grow Act, 2005

To accommodate the additional 3.7 million people anticipated in the Greater Golden Horseshoe
Region between 2001 and 2031, the provincial government enacted the Places to Grow Act, 2005.
The legislation and the associated Growth Plan for the Greater Golden Horseshoe, are intended to

58 Environmental Assessment Act, section 1.

59 Environmental Assessment Act, subsection 12.2(2).

60 Ministry of the Environment. 2011, January 11. Information Notice: Proposed amendments to the Municipal
Engineers Association’s municipal class environmental assessment, Environmental Bill of Rights, Registry
Number 011-1391.

61  Ministry of Public Infrastructure Renewal. (2006). Growth plan for the Greater Golden Horseshoe, p. 12.
Toronto: Queen’s Printer for Ontario.
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coordinate and set a long-term vision for growth in the region. They are to be integrated with the
Greenbelt, as set out in the Greenbelt Plan:

The Greenbelt is a cornerstone of Ontario’s proposed Greater Golden Horseshoe Growth Plan
which is an overarching strategy that will provide clarity and certainty about urban structure,
where and how future growth should be accommodated, and what must be protected for
current and future generations.

The Greenbelt Plan identifies where urbanization should not occur in order to provide
permanent protection to the agricultural land base and the ecological features and functions
occurring on this landscape.5?

The Places to Grow Act, 2005, may actually provide more protection for the natural environment
(including wetlands) from aggregate use than is available under the Planning Act (and PPS) and under
the Greenbelt laws and policies. As with the three provincial land-use plans, land-use decisions are
required to “conform with” the Growth Plan for the Greater Golden Horseshoe. The difference is that
the more protective policy prevails in the case of a conflict. The Places to Grow Act states: “if there
is a conflict between a direction in a growth plan and a direction in a plan or policy ... with respect
to a matter relating to the natural environment or human health, the direction that provides more
protection to the natural environment or human health prevails.”® Since the plans and policies listed
include the Greenbelt Plan, Oak Ridges Moraine Conservation Plan, Niagara Escarpment Plan and
any provincial policy statement issued under the Planning Act (including the PPS), the result may be
that a difference of opinion about which policy prevails (for instance, regarding a development ap-
plication) will favour the most protective to the wetland.

3.3.4 Conservation Authorities Act

Under the Conservation Authorities Act® Conservation Authorities have been created to “establish and
undertake,” within the specified watershed a “program designed to further the conservation, restora-
tion, development and management of natural resources.”® These watershed based organizations are
given powers to develop regulations (subject to Minister of Natural Resources approval) that would
prohibit, restrict or require permission to impact wetlands.®® Conservation Authority approval is re-
quired for wetlands interference. (See the next section regarding municipal drains under the Drainage
Act.) There are exceptions, however, to this regulatory-making power. In particular, the Conservation
Authority is not able to require approval to interfere with a wetland in the case of licensing under the
Aggregate Resources Act.

62 Greenbelt Plan, section 1.1.

63 Places to Grow Act, 2005, subsection 14(4).

64 R.S.0.1990,c. C. 27.

65 Conservation Authorities Act, R.S.0. 1990, c. C. 27 (as amended), section 2o0.

66 Conservation Authorities Act, R.S.0. 1990, c. C. 27 (as amended), section 28. In 2004, consolidation of all
Conservation Authorities’ regulations was initiated. Ontario Regulation 97/04 outlines the requirements for
all Conservation Authorities’ Development, Interference with Wetlands and Alterations to Shorelines and
Watercourses Regulations, which were brought into conformity by 2006.
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3.3.5 Drainage Act

Ontario has had drainage legislation for more than a century. The Drainage Act*’enables the creation
of waterworks that drain land for agricultural purposes. Since wetlands and associated ecosystem
services are not acknowledged in this legislation, wetlands protection is impacted. In fact, the only
“benefits” that are described in the Drainage Act are related to a historical perspective regarding land
use—that land is “improved” by removing natural features such as forests and wetlands. Consider
the definition of benefit in the Drainage Act:

“benefit” means the advantages to any lands, roads, buildings or other structures from the
construction, improvement, repair or maintenance of a drainage works such as will result in
a higher market value or increased crop production or improved appearance or better control
of surface or subsurface water, or any other advantages relating to the betterment of lands,
roads, buildings or other structures.®®

Although the definitions of wetlands in other legislation often include a scope-limiting aspect related
to agricultural lands, those definitions suggest that the exemption from wetlands protection is intended
only to apply to agricultural lands that are poorly drained (e.g., in the absence of the wetlands’ key
characteristics— hydric soils and hydrophytic plants), rather than to wetlands in general. There is no
wording in the current Drainage Act that would reflect this specific distinction. As such, there may be
ongoing drainage of wetlands used for agriculture, despite the stewardship efforts of many agricultural
owners and operators and specific permit requirements mandated by the Conservation Authority.

3.3.6 Clean Water Act, 2006

Although not fully implemented yet, the evolving planning process under the Clean Water Act, 2006
is anticipated to influence land-use policy and may therefore allow more protection for some wetlands.
Ontario’s Clean Water Act, 2006 helps protect current and future drinking water sources from becom-
ing contaminated. This legislation is a component of the drinking water “source to tap” protections
that were recommended in Justice O’Connor’s report following the Walkerton Inquiry.”> Once fully
implemented, each watershed subject to the Clean Water Act, 2006 will have a Source Protection Plan,
containing policies aimed at reducing threats to current and future drinking water sources. These
policies may include: education and outreach, incentive programs, monitoring activities, land-use
planning approaches, new or amended provincial approvals, risk management plans, prohibitions or
restricted land uses. Given the benefits to water quality that are provided by wetlands, it is possible
that protection of wetlands will be used as a policy in this framework. Under the Clean Water Act, there
is a provision that some policies in a Source Protection Plan will supercede other policies and laws.”

67 R.S.0.1990,c.D.17.

68 Drainage Act, section 1.

69 S.0. 2006, c. 22.

70 The Honourable Dennis R. O’Connor. (2002). Part two report of the Walkerton Commission of Inquiry: A
strategy for safe drinking water. Toronto: The Queen’s Printer for Ontario.

71 Clean Water Act, 2006, section 39. Under this section, municipal land-use planning decisions will be required
to “conform with” significant threat policies and “have regard to” other policies in source protection plans.
To the extent that there is a conflict between the significant threat policies of a source protection plan and
an official plan or zoning bylaw, the significant threat policies prevail. To the extent that there is a conflict
between significant threat policies of a source protection plan and any of the provincial plans or the PPS,
the policy most protective of the quality and quantity of water shall prevail.
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3.3.7 Green Energy Act, 2009

The Green Energy Act, 20097* is intended to (a) foster growth of, remove barriers to and promote
opportunities for renewable energy projects, (b) require that the public sector conserve and ensure
efficient use of energy, and (c) promote and expand opportunities for all Ontarians to conserve and
ensure efficient use of energy.” The Act enabled the streamlined Renewable Energy Approvals, which
prohibit a renewable energy generation facility within a provincially significant southern wetland,” and
a facility within 120 metres of a provincially significant southern wetland, unless an Environmental
Impact Study is prepared in accordance with Ministry of Natural Resources procedures to mitigate and
monitor the impact.” For renewable energy projects on the Niagara Escarpment, drafts of the project
plans must be submitted to the Niagara Escarpment Commission prior to applying for a Renewable
Energy Approval.”® For the Oak Ridges Moraine and the Protected Countryside of the Greenbelt, the
prohibition discussed above is extended to all southern wetlands and within 120 metres of those
wetlands, unless an Environmental Impact Study is prepared in accordance with Ministry of Natural
Resources procedures to mitigate and monitor the impact.”” There may be more protection for wet-
lands on the Oak Ridges Moraine and in the Protected Countryside as a result of renewable energy
projects than for the rest of Ontario. However, this protection is not up to the “avoidance” standard
for development or site alternation. Also, municipalities and the public in general have much less say
in Renewable Energy Approvals due to the streamlined approvals process (i.e., local land-use planning
approval is no longer a requirement).

3.3.8 Endangered Species Act, 2007

The Endangered Species Act, 200778 contains a clear prohibition against damaging or destroying the
habitat of endangered and threatened species, offering additional protection for wetlands.”

3.3.9 Ontario Water Resources Act

Under the Ontario Water Resources Act,®° the Ministry of the Environment administers the water-use
program.® In Ontario, water pumping (from both ground and surface waters) often requires a Permit
to Take Water (PTTW).22 Ontario’s PTTW program is not a means of allocating water. In this way, the

72 S.0. 2009, c.12.

73 Green Energy Act, 2009, preamble.

74  Green Energy Act, 2009, section 37.

75 Green Energy Act, 2009, sections 37—38.

76  Green Energy Act, 2009, section 32.

77 Green Energy Act, 2009, sections 31 and 43.
78 S.0. 2007, c. 6.

79 Endangered Species Act, 2007, section 10.
80 R.S.0.1990, c. O.40.

81 Although the Ministry of the Environment’s water management program regulates only the taking or pumping
of water and often not the use directly (e.g., a municipality takes the water through its Permit to Take Water
(PTTW), and then is regulated separately for treatment/distribution), there are limitations on the ability to
qualify for a PTTW based on the type of use (i.e., certain uses do not require a PTTW at all and other uses
are prohibited in particular watersheds).

82 Permits are generally required for water takings that exceed 50,000 litres per day, unless the water taking is
for household, some agricultural and emergency (e.g., fire-fighting) uses.

PAGE 27

For renewable energy
projects on the Niagara
Escarpment, drafts of
the project plans must
be submitted to the
Niagara Escarpment
Commission prior to
applying for a Renewable
Energy Approval.



In Ontario, the Ministry

of the Environment has
oversight over water

use, but does not have
“ownership” of the water

as in western Canada.

water-use program in Ontario is different from other jurisdictions in Canada. For example, in western
Canada, water rights have been vested in the Crown and water is allocated to individuals, often on a
prior appropriation basis in which licences are issued on a “first come, first served” manner; and older
licences take precedence over newer licences in times of low water flow. In Ontario, the Ministry of the
Environment has oversight over water use, but does not have “ownership” of the water as in western
Canada. Both riparian rights and the government’s PTTW program operate together. The Ministry of
the Environmentissues PTTW to regulate “fair sharing” and to provide a basis to prevent unacceptable
interference with any public or private interest in Ontario’s surface water and groundwater resources.

The issuance of any PTTW is subject to the Ministry’s consideration of an application in accord-
ance with requirements set out in the Water Taking Regulation (O. Reg. 387/04). And, unlike the prior
appropriation framework in western Canada, any or all PTTW holders may be required to employ
conservation measures during times of low water flow or drought regardless of when the PTTW was
issued. Although it is possible for the Ontario Low Water Response program (administered by the
Ministry of Natural Resources and Conservation Authorities) to trigger mandatory reductions in water
takings, the difficulty and long delays in obtaining provincial authorization for Level 3 conditions (the
lowest water level designation) mean that the necessary reductions may not happen when they are
needed to protect ecosystems (and potentially wetlands impacted by water takings).

Under the PTTW program, there are limits to water uses in watersheds that have been designated
as “high-use” (due to annual and/or seasonal average flow conditions). For example, in a high-use
watershed based on annual averages, no new or expanded permits are allowed for “aggregate pro-
cessing, if the aggregate and the water that is taken are incorporated into a product in the form of a
slurry.”® These high-use watersheds were determined based on information related to flow conditions
in 2004, and are not legally required to be reviewed or updated.

When determining whether to issue a PTTW, the following matters must be considered: need to
protect the natural functions of the ecosystem; water availability, including whether located within a
high-use or medium-use watershed; planned municipal use of water that has been approved (either
under an official plan or pursuant to the Municipal Class EA); water use (including conservation
measures); and interests of other persons that may be impacted by the water taking.34

One of the challenges for the PTTW program is that an application for a PTTW is often needed to
allow implementation of an already approved viable undertaking (e.g., environmental assessment
approval or aggregate resources licenses or land use planning approval). Although technical support
staff in the Ministry of the Environment are engaged in the decision making regarding the undertaking
(e.g., through a provincial one-window approach to land use planning approvals), the technical details
needed to thoroughly assess an application for a PTTW are not available until after the viability of the
undertaking has been determined. At the point of application, outright refusal to issue the PTTW is
therefore much more difficult.

The Ministry of the Environment “takes stock” annually on March 31 (the end of its fiscal year) to
summarize active permits. It is anticipated that each year the distribution of water-taking permits will
be different among the different regions (e.g., there may be an increase in construction/dewatering
permits and a decrease in wildlife/wetlands restoration permits).

83 0. Reg. 387/04, section s.
84 O. Reg. 387/04, subsection 4(2).
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3.4 What was learned

In Ontario, the land- and water-use legal and policy framework is a complex and layered system that
leads to differing levels of protection for wetlands, despite clear legal commitments to ecological and
hydrological integrity in some legislation (the clearest being the purpose and objectives in the Oak
Ridges Moraine Conservation Act, 2001).

We found that there is more legal protection for wetlands across the Greenbelt from certain mu-
nicipal land-use decisions than there is elsewhere in Ontario. This additional legal protection results
from (a) a higher legal standard for land-use decisions made under the three provincial plans versus
the Planning Act, (b) the “avoidance” standard (i.e., avoidance of direct impacts on wetlands) applying
to a broader category of wetlands, and (c) the designation of wetlands as both Key Natural Heritage
Features and Key Hydrological Features under the Greenbelt Plan.

We also found that there may be opportunities for further protection of wetlands with the imple-
mentation of the Endangered Species Act, 2007 and the Places to Grow Act, 2005.

The enhanced legal protection for wetlands across the Greenbelt is not without challenges. We
found that differing legal definitions — of wetlands, purposes/objectives, and in ministries responsible
for the three provincial plans— could create confusion and difficulties when interpreting how to apply
wetland protections. We found that despite commitments in the three plans to create performance
indicators and monitoring frameworks to assess effectiveness, there was no legal requirement to do so.

There are also instances where the “avoidance” standard has been relaxed with respect to certain
land-use decision making. For example, within the Greenbelt Plan infrastructure decisions made under
the Environmental Assessment Act are subject to an “avoid unless” standard (i.e., unless there is a
need for and no reasonable alternative to avoiding wetlands). If it is not possible to avoid impacting
wetlands, the impact is to be minimized. Under the Oak Ridges Moraine Conservation Plan and the
Niagara Escarpment Plan, the standard is to minimize impacts of infrastructure decisions. There is
generally the same protection (mitigation of impact) as in the rest of Ontario for aggregate extrac-
tion, unless the wetlands are within the areas of highest protection across the three provincial plans
(e.g., for the Greenbelt Plan, the greatest protection from aggregate operations is within the Natural
Heritage System of the Protected Countryside). There is also an indirect protection for wetlands from
aggregate extraction in “high-use” watersheds, where a new or expanded Permit to Take Water will no
longer be issued for aggregate extraction operations. The Green Energy Act approvals also fall short
of the “avoidance” standard.

Two additional potential threats to wetlands have no requirements for approval prior to direct
impact on wetlands: (1) Drainage Act permits to alter wetlands on agricultural lands do not require
approval from a Conservation Authority; and (2) there is a complete exemption from permitting for
peat extraction. Finally, due to the sequencing within land-use approvals, it is increasingly difficult
to refuse to allow a Permit to Take Water for a project that has already been determined to be viable,
which may lead to mitigation of impacts (rather than refusing the permit).

The dynamic nature of the legal system, particularly with a number of legislative changes since the
Greenbelt Act, 2005, was passed, have further contributed to the complexity of assessing how wetlands
are protected across the Greenbelt.
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PART 4

PLANNERS SURVEY

In order to understand how wetland policies are implemented in practice, Ontario Nature interviewed
12 municipal planners across the Greenbelt. Municipal planners lead the creation and implementation
of municipal Official Plans and assess planning applications that may directly and indirectly affect
wetlands in the Greenbelt Plan area. They represent a rich source of information and insight.

4.1 Method

In designing the planners survey, a primary consideration was to ensure an adequate range of per-
spectives by interviewing planners representing upper- and lower-tier municipalities in each of the
three land-use plans across the Greenbelt. A secondary consideration was to identify planners who
could help inform the selection of the case studies.

Interviews were conducted in the following municipalities over the summer and early fall of 2010:
«  Town of Bradford West Gwillimbury
«  Region of Durham
«  City of Burlington
«  County of Grey
«  Town of Ajax
«  Region of Peel
«  Town of Newmarket
- City of Thorold
«  City of Oshawa
«  Township of Cavan Monaghan
- Two additional municipalities (anonymity requested)

The interviews were based on seven themes, with semi-structured questions ranging from a high-
level assessment of whether the Greenbelt Plan was achieving its objectives, to specific questions
concerning the implementation of Greenbelt Plan policies in the municipality’s Official Plan. The
themes and questions were as follows:
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POLICY VERSUS PRACTICE: Are the Greenbelt Plan policies, as written, accomplishing their
stated objectives on the ground?

TECHNICAL APPLICATION OF POLICY: What supports are available or required for plan-
ners to be able to effectively apply the policies (e.g., wetland mapping from government or
partners, wetland assessment tools)?

THREATS AND OPPORTUNITIES: Are wetlands still threatened by land-use activities? If
so, which activities are the most harmful? Has the Greenbelt Plan helped address threats?
If so, which ones?

CHANGE OVER TIME: What observations can you provide concerning how the Greenbelt
Plan has changed land-use planning around or in wetlands?

COLLABORATION: Whom do planners work with to help put these policies into action (e.g.,
coordinated efforts with upper-tier/neighbouring municipalities, Conservation Authorities)?

RECOMMENDATIONS: Is there a way to improve the Greenbelt Plan’s protection for
wetlands?

EMBRACINC THE GREENBELT: Has the municipality gone above and beyond the legislated
requirements in terms of wetlands protection (e.g., a request to expand boundaries, stricter
policies, purchase of sensitive lands)?
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4.2 What was learned

Overall, the planners survey indicated that the Greenbelt Plan has strengthened wetland protection.
Planners unanimously agreed that protection for all existing wetlands, including locally and region-
ally significant features rather than just provincially significant wetlands, has been a significant policy
improvement for these ecosystems. In some regions, however, where the few remaining wetlands
were already protected through the PPS, the Greenbelt Plan has not resulted in additional wetlands
being protected. Nevertheless, planners suggested that even then the Greenbelt Plan could serve as
a “policy backstop,” if necessary.

Many planners mentioned that specific Greenbelt Plan policies are resulting in significant benefits
to wetlands and their adjacent areas. For instance, the mandatory 30-metre buffer around a wetland,
and the protection of all wetlands rather than just provincially significant ones, were cited as major
strengths. These requirements enabled planners to remove wetlands and adjacent lands from the
development envelope in their municipalities.

Further, many planners suggested that the emphasis on protecting natural systems in addition to
individual features would help their municipalities achieve big picture planning objectives, such as the
protection of hydrological systems. They noted that the protection of hydrological systems would sig-
nificantly contribute to the long-term protection of wetlands. Some jurisdictions had begun to formalize
natural heritage system planning before the Greenbelt Plan was in place, and these planners felt that
the plan’s emphasis on systems as opposed to mere features was leading to a better understanding
of, and stronger support for, system-based planning from their municipal council and area residents.

As one planner explained, proactive planners looking to effectively integrate natural heritage systems
into Official Plans are able to pursue these goals under the Greenbelt Plan’s “broad brush approach,”
and protect terrestrial and aquatic cores and corridors in their regions. According to one senior plan-
ner, introduction of the Growth Plan, the Greenbelt Plan and changes to the PPS in 2005 resulted in
“the perfect storm of policy” for those hoping to identify and protect natural heritage systems.

A slightly more tentative perspective was offered by another planner who stated that the Greenbelt
Plan “provides building blocks, but relies on the user to put them together.” Indeed, not all Greenbelt
municipalities are pursuing a well-articulated natural heritage system. Those who are tend to have
two characteristics in common:

1. —large, well-funded regional municipalities
are definitely ahead of the curve. The upper-tier municipalities are often taking the lead and
helping their lower tiers move forward.

2. —an experienced and respected champion is often
necessary for the adoption of recommendations on systems planning.

4.2.1 Capacity for policy implementation

Several smaller municipalities indicated that a lack of capacity (either funding or staff) has prevented
them from bringing their zoning bylaws into conformity with their Official Plans, leaving the door open
to potentially harmful activities in wetlands. The zoning bylaw of one municipality, for instance, had
not been amended since the 1970s. Smaller municipalities usually have minimal in-house technical
or ecological expertise, and must rely heavily on Conservation Authorities and consultants for these
services. Even in larger municipalities, budgetary constraints often result in a heavy reliance on the
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expertise and resources of Conservation Authorities. Participants emphasized that a good working
relationship between Conservation Authorities and municipalities was necessary, but also noted that
a lack of resources for both parties was sometimes a challenge.

Seven of the 12 survey participants noted that the lack of capacity within the Ministry of Natural
Resources has been an issue when trying to delineate the boundaries of a wetland (e.g., to assess
where the required 30-metre buffer should begin and end around a Key Hydrological Feature). Many
were pleased with the ministry’'s mapping when it was received, but stated that the wait was often
very long.®

In response to the capacity challenge, a number of planners interviewed identified strategies for
wetland protection that are not required under the Greenbelt Plan, but would support wetland pro-
tection. For example, some smaller municipalities lacking on-site Geographic Information Systems
(GIS) capability have elected to identify environmental protection areas, rather than delineate specific
features—an approach that saves time and money and could be adopted by similarly challenged
municipalities.

4.2.2 Implementation benefits and challenges

Although there was widespread support of the Greenbelt Plan’s provisions for natural heritage system
planning, some respondents were critical of implementation. Specific concerns included: the large
“donut holes” in the Greenbelt Plan’s coverage that have led to scenarios where municipalities are
unable to create ecological corridors due to development constraints; the lack of technical guidelines
from the Ministry of Natural Resources; and the Greenbelt Plan’s “focus on natural heritage systems
at the expense of watershed planning.” One participant felt that too often, the interpretation of the
Greenbelt Plan, in concert with the PPS, is leading to the systematic protection of terrestrial features
(such as woodlands), without protecting the hydrological system.

Although some planners stated that the Greenbelt Plan has helped to increase awareness of
the importance of system-based planning, others have encountered resistance as they attempt to
establish natural corridors on the landscape. One respondent described the problem as a “lack of
understanding” among both their municipal council members and the general public. This individual
recommended that the Ministry of Municipal Affairs and Housing take a leadership role in educating
the public on the concept of connectivity and the importance of assessing cumulative impacts on
the overall function of ecosystems.

The need to better harmonize and address inconsistencies among the various laws and poli-
cies governing land use in the Greenbelt was mentioned as another challenge by almost all survey
participants. To begin, as was discussed in Section 3 of this report, the definition of “wetland” is
not consistent. One planner indicated that the Conservation Authority, the Region and the Ministry
of Natural Resources each has its own wetland definition, a situation that leaves the door open for
development proponents to use their own definition.

The following three issues, also related to inconsistent policy, came up repeatedly:

1. PROVINCIAL POLICY STATEMENT: Balancing the PPS’s economic and environmental
interests presents a challenge for planners. One respondent described the inconsistencies
as a “constant source of angst.” This is particularly true of activities that occur outside the

85 All planners have access to digital mapping in Land Information Ontario (LIO), which is often used for
planning if they have the GIS capability. When these data are not detailed enough, planners must approach
the MNR for better data.
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Greenbelt Plan but still have impacts on wetlands within the Greenbelt, such as aggregate

extraction. Individual respondents stated that:

- applying the PPS fully was done “to the detriment of the hydrological backbone” of
the area because the PPS focuses much more heavily on protecting terrestrial features
than hydrological features.

«  the PPS should be rewritten when new land-use plans are released to minimize confu-
sion when implementing both.

«  the conlflict that currently exists between the PPS’s agricultural policies and the Greenbelt
Plan’s natural heritage policies should be cleared up, including for instance, the mandate
to protect both specialty crop areas and flood plains in an area like the Holland Marsh.

2. GROWTH PLAN FOR THE CREATER GOLDEN HORSESHOE: Two municipalities noted
that their Growth Plan targets prevented them from considering a Greenbelt expansion.
Another respondent noted that the mandated targets were going to encourage leapfrog
development along the Greenbelt boundary, which would likely undermine the ecological
integrity of the area.

3. PERMITS TO TAKE WATER: Several planners suggested that water-taking permits should
have a finite term that does not exceed 10 years. Furthermore, the water allocation should be
conditional on usage, rigorously monitored and reviewed annually. One planner stated that
water takings under existing permits are “like black holes on the landscape.” (These issues
are discussed more fully in Section 6 of this report.)

Greenbelt policies also need to be better harmonized with the Endangered Species Act, 2007. Two
planners felt that this legislation represented an opportunity to increase wetland protection, largely
through the regulation of habitats for species like the Jefferson salamander. They were eager to get
direction on how to incorporate habitat regulations into official plans, and to further integrate the
regulations into other land-use policies and practices in their jurisdictions.

When asked to identify the top ongoing threats to wetlands in their municipalities, planners re-
peatedly mentioned four issues:

1. EXISTING USES, including agriculture, golf courses or cottages/ski hills, were mentioned
by five planners as the most frequent threat.
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2. either through direct impact from regional and provincial road con-
struction, or indirect impact through salt runoff, was considered the greatest threat in four
municipalities.

3. through direct impact of pits/quarries, as well as permits to take water,
was mentioned as the greatest threat in three municipalities.

4. an activi