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OVERVIEW 

1. Keepers of the Water Council, Keepers of the Athabasca Watershed Society, and the West 

Athabasca Watershed Bioregional Society (the “Community Respondents”) ask the Court to 

dismiss Coalspur Mines (Operations) Ltd. (“Coalspur”)’s application to quash the order (the 

“Designation Order”) of the Minister of Environment and Climate Change Canada (the 

“Minister”) designating the Vista Coal Underground Test Mine (the “Vista Underground Mine”) 

and the Vista Coal Mine Phase II Expansion ( “Phase II”) (together, the “Vista Expansion 

Phase”) for assessment under s. 9(1) of the Impact Assessment Act, SC 2019, c 28 (the “IAA”). 

2. The Minister has broad discretion to designate projects that are not automatically 

designated under the IAA, based on either their potential adverse effects or public concern about 

their effects. In this case, both of these grounds for designation are satisfied. 

3. It was reasonable for the Minister to designate the Vista Expansion Phase, to reconsider his 

decision on Phase II, and to consider Phase II and the Vista Underground Mine together. His 

decision was reasonable based on the record, the plain language of the designation provision, and 

the IAA’s purposes. The Minister’s reasons demonstrate intelligibility, justification and 

transparency; they do not render his decision to designate the Vista Expansion Phase 

unreasonable. 

4. The Applicant’s application should therefore be dismissed. 

 STATEMENT OF FACTS  

5. The Community Respondents are three community organizations who jointly submitted a 

request to the Minister to designate the Vista Expansion Phase for impact assessment. 

a. Keepers of the Water is comprised of First Nations, Métis, and Inuit peoples; 

environmental groups; concerned citizens; and communities working together to 

protect air, water, land, and all living things in the Arctic Drainage Basin.1 

                                                 
1 Letter from Community Respondents to Minister McKenna (17 May 2019) (“Phase II 

Designation Request”), Applicant’s Record (“AR”) Tab D, p. 640. 
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b. Keepers of the Athabasca is comprised of First Nations, Métis, Inuit, environmental 

groups, and citizens working together to protect water, land, air, and all living things in 

the Athabasca River Watershed.2 

c. The West Athabasca Bioregional Society is a group of concerned citizens from Edson, 

Jasper, Hinton, Brule and surrounding areas who work to protect, preserve and restore 

the Athabasca Watershed through advocacy, education and community projects.3 

A. Legislative Framework 

6. The IAA establishes a process to assess the impacts of major projects prior to operation. 

Impact assessments evaluate effects including changes to the environment or to health, social or 

economic conditions, as well as impacts to Indigenous groups and Indigenous peoples’ rights.4  

7. Only designated projects are assessed under the IAA. The IAA defines a “designated 

project” as one or more physical activities that are designated either through regulations under the 

Act or by the Minister, as well as physical activities incidental to a designated activity.5 “Physical 

activity” is not a defined term within the IAA. 

8. The Physical Activities Regulations, SOR/2019-285 (the “Regulations”) provide that the 

physical activities set out in the schedule are designated projects for the purposes of the IAA.6 An 

expansion to an existing coal mine is a designated project if two thresholds are both met or 

exceeded: if “the expansion would result in an increase in the area of mining operations of 50 per 

cent or more” (the “Area Threshold”), and “the total coal production capacity would be 

5,000 t/day or more after the expansion” (the “Production Threshold”).7 Area of mining 

operations is defined as the “area at ground level” occupied by certain mining facilities.8 

                                                 
2 Letter from Keepers of the Athabasca Letter to Minister McKenna (12 July 2019) (“KoA Letter 

of Support”), AR Tab D, p. 657. 
3 Phase II Designation Request, AR Tab D, p. 649. 
4 Impact Assessment Act, S.C. 2019, c. 18 s. 1 (“IAA”), ss. 22(1)(a), 22(1)(c) [Community 

Respondents Authorities (“CRA”), Tab 3]. 
5 IAA, s. 2(1) [CRA, Tab 3]. 
6 Physical Activities Regulations, SOR/2019-285 (“Regulations”), s. 2(1) [CRA, Tab 4]. 
7 Regulations, s. 19(a) [CRA, Tab 4]. 
8 Regulations, s. 1(1) [CRA, Tab 4]. 
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9. Projects not prescribed by the Regulations are also designated for impact assessment if the 

Minister designates them under s. 9(1) of the IAA, which provides that the Minister “may, on 

request or on his or her own initiative”, designate physical activities that are not prescribed by the 

Regulations. The Minister may do so “if, in his or her opinion, either the carrying out of that 

physical activity may cause adverse effects within federal jurisdiction or adverse direct or 

incidental effects, or public concerns related to those effects warrant the designation.”9 

10. Subsection 9(4) of the IAA requires the Minister to “respond, with reasons” to a request 

made under s. 9(1) within 90 days, and to post the response on the Agency’s website. 

11. Subsection 9(7) specifies two limitations on the Minister’s discretion to designate a 

physical activity: (a) if “the carrying out of the physical activity has already substantially begun”, 

or (b) if a federal authority has exercised a power or performed a duty or function under another 

Act of Parliament that could permit it to be carried out in whole or in part.10  

12. The Impact Assessment Agency (the “Agency”) is the federal body responsible for 

conducting impact assessments in many circumstances, as well as advising the Minister on 

decisions made pursuant to the IAA.11  

13. Section 9 does not require the Agency to make a recommendation on designation to the 

Minister, nor does it obligate the Minister to follow any such recommendation. The process for 

the Agency to make recommendations to the Minister is set out in policy, in the “Operational 

Guide: Designating a Project under the Impact Assessment Act” (the “Operational Guide”).12   

14. Under s. 16(1) of the IAA, once a project has been designated, the proponent has provided 

an initial project description, and public notice has been posted, the Agency then decides whether 

an impact assessment of the designated project is required. 

B. Phase I 

15. Coalspur is the owner and operator of the Vista Coal Mine, a coal mine complex located 10 

km east of Hinton, AB. The Vista Coal Mine is comprised of the open-pit Phase I, which 

                                                 
9 IAA, s. 9(1) [CRA, Tab 3]. 
10 IAA, s. 9(7) [CRA, Tab 3]. 
11 IAA, ss. 153-156 [CRA, Tab 3]. 
12 Impact Assessment Agency, Operational Guide: Designating a Project under the Impact 

Assessment Act (Ottawa: Government of Canada, 2020) (“Operational Guide”) [CRA, Tab 8]. 
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currently produces roughly six million tonnes (“MT”) of thermal coal each year,13 along with the 

proposed open-pit Phase II and Vista Underground Mine. The coal produced at the Vista Coal 

Mine is exported outside of Canada.14 

16. Coalspur applied for a provincial assessment of environmental effects of Phase I in 2011. 

Phase I was assessed by the Alberta Energy Regulator (the “AER”) and approved in 2014.15 

17. Federally, the Canadian Environmental Assessment Act, SC 1992, c 37 (“CEAA 1992”) 

applied to Phase I.16 Under CEAA 1992, environmental assessments were triggered by either the 

involvement of federal authorities in a project, or the need for federal authorities to exercise 

powers in relation to a proposed project.17 In May 2012, the Agency’s predecessor, the Canadian 

Environmental Assessment Agency (the “CEA Agency”), decided Phase I need not undergo an 

assessment because no federal authority had identified the need to exercise a power, duty or 

function to allow the project to proceed.18  

18. Phase I became operational in or around the spring of 2019. 

C. Phase II 

19. Phase II, proposed in 2018, would be a second open-pit surface thermal coal mine on land 

immediately adjacent to Phase I, and relying on the existing Phase I infrastructure.19 Coalspur 

stated that the maximum production capacity for Phase II would be 6 MT per year or 16,949 

tonnes per day, with an anticipated average production of 4.6 MT and a 10-year project life.20  

20. On May 17, 2019, the Community Respondents submitted a request to the Minister that 

Phase II be designated for assessment under s. 14(2) of the former Canadian Environmental 

                                                 
13 Affidavit of R. Simon Stepp (“Stepp Affidavit”) at para 9, AR Tab C, p. 23. 
14 Memorandum to Minister: Coalspur Vista Coal Mine Phase II - Recommendation on whether 

to Designate (5 December 2019) (“Phase II Memorandum”), AR Tab D, p. 628; see also Stepp 

Affidavit at para 9, AR Tab C, p. 23. 
15 Analysis Report: Whether to Designate the Coalspur Mine Ltd. Vista Coal Mine Phase II 

Project in Alberta (December 2019) (“Phase II Analysis Report”), AR Tab D, p. 669. 
16 The Canadian Environmental Assessment Act, 2012, SC 2012, c 19, s 52 (“CEAA 2012”) came 

into force in July 2012: CEAA 2012, AR Tab E, Tab 2. 
17 Canadian Environmental Assessment Act, SC 1992, c 37 (“CEAA 1992”), s. 5 [CRA, Tab 2]. 
18 Stepp Affidavit, Exhibit 15, AR Tab C, p. 211.  
19 Stepp Affidavit at para 22, AR Tab C, p. 27; Phase II Memorandum, AR Tab D, p. 628. 
20 Stepp Affidavit, Exhibit 27, AR Tab C, p. 315; Phase II Memorandum, AR Tab D, p. 628. 
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Assessment Act, 2012, SC 2012, c 19, s 52 (“CEAA 2012”).21 The designation request was 

supported by Louis Bull Tribe (“Louis Bull”), as well as 1750 members of the public.22 

21. The Community Respondents submitted that Phase II would exceed both the Production 

Threshold and the Area Threshold and was therefore already a designated project.23 They further 

submitted that the increase in production from Phase II would turn the Vista Coal Mine into the 

largest thermal coal mine in Canada.24 

22. On May 22, 2019, the CEA Agency requested further information from Coalspur about, 

inter alia, whether Phase II exceeded the thresholds under the Regulations.25 Coalspur then 

notified the Agency on May 30, 2019 that it would be reducing the size of Phase II.26 

23. On July 15, 2019, the CEA Agency told Coalspur it had determined that Phase II did not 

appear to meet the thresholds set out in the Regulations, and was therefore not a designated 

project.27 The CEA Agency stated that it “should be notified of any Project changes to confirm 

the application of CEAA 2012.”28 The CEA Agency also requested that Coalspur provide 

updated information regarding Phase II and any other relevant information to inform its 

recommendation to the Minister about designation.29 

24. The IAA came into force on August 28, 2019. The Agency issued notifications indicating 

that the designation request would be considered under s. 9(1) of the IAA.30 

25. In December 2019, the Agency produced an analysis report in response to the designation 

requests for Phase II, as well as an internal memorandum to advise the Minister.31 The Agency 

                                                 
21 Phase II Designation Request, AR Tab D, p. 640. Keepers of the Athabasca supported the 

designation request as a community chapter of Keepers of the Water: KoA Letter of Support, AR 

Tab D, p. 657 
22 Phase II Analysis Report, AR Tab D, p. 668. 
23 Letter from Community Respondents to Minister Wilkinson and Agency (1 May 2020) (“CR 

Designation Request”), AR Tab D, p. 700. 
24 Phase II Designation Request, AR Tab D, p. 642. 
25 Stepp Affidavit, Exhibit 24, AR Tab C, p. 298. 
26 Stepp Affidavit, Exhibit 26, AR Tab C, p. 306. 
27 Stepp Affidavit, Exhibit 22, AR Tab C, p. 277. 
28 Stepp Affidavit, Exhibit 22, AR Tab C, p. 277. 
29 Stepp Affidavit, Exhibit 22, AR Tab C, p. 277-278. 
30 Phase II Analysis Report, AR Tab D, p. 669. 
31 Phase II Analysis Report, AR Tab D, p. 666; Phase II Memorandum, AR Tab D, p. 627. 
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concluded Phase II may result in adverse effects to areas of federal jurisdiction including to fish 

and fish habitat, migratory birds, and Indigenous peoples of Canada.32  

26. The Agency determined that, while Phase II would greatly exceed the Production 

Threshold with total coal production of 16,949 tonnes per day, the expansion would increase area 

of mining operations by only between 42.7 per cent and 49.4 per cent, short of the 50 per cent 

increase that would mandate designation of the expansion.33 The Agency ultimately 

recommended that the Minister not designate Phase II, on the basis that it expected the adverse 

effects to be “appropriately managed” by existing legislative mechanisms.34 

27. On December 20, 2019, the Minister decided not to designate Phase II for impact 

assessment (the “Phase II Decision”).35 The Minister’s decision was informed by the Agency’s 

December 2019 report and memorandum.  

D. The Vista Underground Mine 

28. In April 2019, Coalspur submitted an application to the AER to amend several existing 

provincial permits for the Vista Coal Mine to support an underground expansion to the mine, the 

Vista Underground Mine; it resubmitted this application in February 2020.36  

29. The Vista Underground Mine would be located within the existing provincial permit 

boundary for Phase I, northwest of the Phase I open pit.37 It would share the same processing and 

transportation infrastructure as Phase I and Phase II.38 

                                                 
32 Phase II Analysis Report, AR Tab D, p. 672. 
33 Phase II Memorandum, AR Tab D, p. 628. 
34 Phase II Memorandum, AR Tab D, p. 633. 
35 Stepp Affidavit, Exhibit 31, AR Tab C, p. 375. 
36 Stepp Affidavit at para 42, AR Tab C, p. 32; Applicant’s Memorandum of Fact and Law 

(“AMOFL”) at para 14, AR Tab E, p. 1638. 
37 Memorandum to Minister: Coalspur Vista Coal Underground Mine and Expansion Activities 

Project – Recommendation on Whether to Designate (29 July 2020) (“Agency Memorandum”) at 

AR Tab D. p 579; see also Annex II – Project Location Maps, AR Tab D, p. 696. 
38 Agency Memorandum, AR Tab D, p. 579; see also Stepp Affidavit, Exhibit 33 at AR Tab C, p. 

388. 
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30. The Vista Underground Mine would produce a total of 1.7 MT of coal over three years.39 

Coalspur stated the area of the proposed Vista Underground Mine would be an additional 121.8 

hectares, though this new footprint would be primarily underground.40 

31. The April 2019 application to the AER was not the first regulatory step taken to begin work 

on the Vista Underground Mine. Coalspur had previously submitted consultation records to the 

Alberta Aboriginal Consultation Office in regards to the Vista Underground Mine, who on 

January 16, 2019, determined that no further consultation was required.41 

32. Coalspur did not inform the Agency about its plans for the Vista Underground Mine at any 

time while the Minister was considering the Phase II Decision.  

E. The 2020 Designation Requests 

33. In May and June 2020, the Community Respondents, Louis Bull, and Stoney Nakoda 

Nations (“Stoney Nakoda”) submitted designation requests for the Vista Expansion Phase (the 

“2020 Designation Requests”).42 

34. The 2020 Designation Requests collectively identified a number of new circumstances 

since the Phase II Decision, including the existence of the previously undisclosed Vista 

Underground Mine, cumulative impacts from the Vista Expansion Phase on the environment and 

Indigenous rights, inadequacies in the provincial Indigenous consultation process, and a 

significant increase in public concern about the proposed expansion. 

                                                 
39 Stepp Affidavit, Exhibit 33, AR Tab C, at p. 387. 
40 Analysis Report: Whether to Designate the Coalspur Mine Ltd. Vista Coal Underground Mine 

and Expansion Activities Project in Alberta pursuant to the Impact Assessment Act (8 September 

2020) (“Agency Report”) at 0246/AR 823. While the copy of the Agency Report in Canada’s 

certified record is dated September 8, 2020 the Agency Report posted on the Agency Registry is 

dated July 2020: see Stepp Affidavit, Exhibit 40, AR Tab C, pp 509-542. 
41 Stepp Affidavit, Exhibit 46, AR Tab C, p. 567. 
42 CR Designation Request, AR Tab D, p. 708; Louis Bull Tribe, “Request for Designation under 

the Impact Assessment Act of Coalspur Mine (Operations) Ltd.'s Vista Coal Mine Expansion” (1 

May 2020), (“LBT Designation Request”), AR Tab D, p. 277; Letter in Support of Requests for 

Designation under the Impact Assessment Act of Coalspur Mine (Operations) Ltd.'s Vista Coal 

Mine Expansion (20 June 2020), AR Tab D, p. 797; Stoney Nakoda Request for Designation 

under the Impact Assessment Act of Coalspur Mine (Operations) Ltd.'s Vista Coal Mine 

Expansion (8 July 2020), AR Tab D, p. 803 (“SNN Designation Request”). 
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35. The Community Respondents submitted that Phase II and the Vista Underground Mine 

should be assessed as one project, as both occur in the same geographic area, rely on the same 

mining infrastructure as Phase I, and rely on the same transportation and export infrastructure.43  

36. Louis Bull’s request identified specific potential impacts on their members that may result 

from the Vista Expansion Phase. Louis Bull noted that they had not been consulted about Phase I, 

Phase II, or the planned Vista Underground Mine.44  

37. On June 30 and July 8, 2020, Stoney Nakoda submitted a designation request through two 

letters to the Agency, identifying impacts to their members’ rights and stating that they had never 

been consulted about Phase I, Phase II, or the planned Vista Underground Mine.45 

38. In July 2020 the Minister received many emails and letters in support of designation of the 

Vista Expansion Phase from members of the public and environmental organizations, as well as a 

petition organized by the non-profit organization Leadnow and signed by 31,928 Canadians.46  

F. The Designation Decision 

39. On July 30, 2020, the Agency released an analysis report (the “Agency Report”) in 

response to the 2020 Designation Requests.47 The Agency Report’s conclusions pertained to the 

Vista Underground Mine and related expansion activities, and only addressed Phase II with 

respect to cumulative effects with the Vista Underground Mine. 48 The Agency concluded that the 

Vista Underground Mine “does not, on its own, warrant designation.”49  

40. The Agency also prepared a memorandum (the “Agency Memorandum”) to inform the 

Minister’s decision, which presented the Minister with two options: either decline to designate 

the Vista Underground Mine, which was the Agency’s recommended option, or designate the 

Vista Underground Mine and Phase II and reconsider the Phase II Decision.50  

                                                 
43 CR Designation Request, AR Tab D, p. 707. 
44 LBT Designation Request, AR Tab D, p. 778. 
45 SNN Designation Request, AR Tab D, p. 799. 
46 Bundle of emails & letters, AR Tab D, pp. 808-817, 854-887, 908-1634. 
47 Analysis Report, AR Tab D, p. 818.  
48 Analysis Report, AR Tab D, p. 823. 
49 Analysis Report, AR Tab D, p. 833. 
50 Agency Memorandum, AR Tab D, pp. 578-584. 
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41. The Agency determined that the Vista Underground Mine may have adverse effects on 

areas of federal jurisdiction; that it alone may have potential impacts on Aboriginal and Treaty 

rights; that, together with Phase II, it may have cumulative adverse effects on birds, species at 

risk, water quality and air quality; and that there was uncertainty about whether adequate 

measures could be proposed to address some of the cumulative adverse effects.51  

42. The Minister issued the Designation Order on July 30, 2020, designating the Vista 

Underground Mine and Phase II for impact assessment.52 

43. The Minister’s July 30, 2020 reasons (the “Designation Decision”) stated that he had 

reconsidered the Phase II Decision and decided to designate the physical activities associated 

with Phase II along with the Vista Underground Mine.53 The Minister stated that he had 

considered the previous Phase II Decision, information regarding further expansion plans for 

Phase I, and additional Indigenous and public concerns received since the Phase II Decision. 

44. In support of the Designation Decision, the Minister stated that the total production 

capacity of the Vista Expansion Phase would be “well above” the Production Threshold of 5,000 

tonnes per day under the Regulations, while the increase in the area of mining operations would 

fall only barely below the 50 per cent Area Threshold. 

45. Additionally, the Minister determined designation of the Vista Expansion Phase was 

warranted as it may result in adverse effects of greater magnitude to those previously considered 

for Phase II alone, specifically, direct and cumulative effects to areas of federal jurisdiction that 

may not be mitigated; concerns raised by the requesters, Indigenous groups, federal authorities, 

and members of the public about the cumulative effects of Phase II and the Vista Underground 

Mine; and potential impacts to Aboriginal and Treaty rights. 

 ISSUES 

46. The issue in this Application is whether the Minister’s decision to designate the Vista 

Expansion Phase under s. 9(1) of the IAA was reasonable.  

47. The underlying issues can be distilled to the following: 

                                                 
51 Agency Memorandum, AR Tab D, p. 582-583; Agency Report, AR Tab D, pp. 828-830, 832-

833. 
52 Order Designating Physical Activities (30 July 2020), AR Tab B, p. 17. 
53 Minister’s Response (30 July 2020) (“Designation Decision”), AR Tab B, p. 18. 
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a. Was the Designation Decision unreasonable in light of the facts, the law, the 

Minister’s Phase II Decision, and the Agency’s advice? 

b. Did the reasons themselves render the Designation Decision unreasonable? 

48. The Community Respondents submit that the answer to both is no. The Designation 

Decision was reasonable in light of both the decision itself and the reasons.  

 SUBMISSIONS 

A. Standard of Review 

49. The Community Respondents agree with Coalspur that a reasonableness standard applies.   

50. Reasonableness review gives effect to the legislature’s intention to leave certain decisions 

with administrative decision-makers, while ensuring state decisions are still subject to the rule of 

law.54 Deference remains the governing principle for reasonableness review – the Court should 

not decide the issue itself nor conduct a de novo analysis.55 

51. When conducting a reasonableness review, the Court must begin by examining the reasons 

with “respectful attention”, seeking to understand the reasoning process followed by the decision-

maker.56 Reasons must be read in light of the record, not assessed against a standard of 

perfection; they need not include “all the arguments, statutory provisions, jurisprudence or other 

details the reviewing judge would have preferred.”57 Decision-makers need not make explicit 

findings on each constituent element leading to the decision; reasonableness requires that the 

decision comply with the rationale and purview of the statutory scheme.58 

B. The Minister’s decision was reasonable 

52. The Minister’s decision to designate the Vista Expansion Phase under s. 9(1) of the IAA – 

and in doing so, to reconsider his Phase II Decision and to consider the Vista Underground Mine 

and Phase II together – was reasonable.  

                                                 
54 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 [Vavilov] at para 

82, AR Tab E, Tab 10. 
55 Ibid at para 83, AR Tab E, Tab 10. 

56 Ibid at para 84, AR Tab E, Tab 10. 
57 Ibid at para 91, 94, AR Tab E, Tab 10. 
58 Ibid at para 128, citing Newfoundland and Labrador Nurses' Union v Newfoundland and 

Labrador (Treasury Board), 2011 SCC 62 at para 16, AR Tab E, Tab 10; Vavilov at para 108 

citing Delta Air Lines Inc v Lukács, 2018 SCC 2 at para 18, AR Tab E, Tab 10. 
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i. It was reasonable for the Minister to designate the Vista Expansion Phase  

53. Subsection 9(1) of the IAA gives the Minister broad discretion to designate a project that is 

not listed in the Regulations, based on his opinion that the potential adverse effects or public 

concern about those effects, or both, warrant designation.  

54. The designation power is an integral part of the statutory scheme, ensuring projects that do 

not meet the numerical thresholds for automatic designation under the Regulations can 

nevertheless undergo an impact assessment if their effects, or public concern about them, merit it.  

55. No part of the Vista Coal Mine has previously been subject to federal assessment. The first 

proposed expansion, Phase II, narrowly escaped the need for review, barely falling below the 

Area Threshold after modifications to its proposed footprint.59 With the second expansion, the 

Vista Underground Mine, whose mostly underground area was not captured by the Regulations, 

the Minister determined designation of the whole Vista Expansion Phase was indeed warranted.  

56. The Designation Decision was based on previously unconsidered information. It was  

reasonable in light of the purposes of s. 9(1) and the IAA overall, the proximity of the Vista 

Expansion Phase to the thresholds under the Regulations, the Vista Expansion Phase’s potential 

adverse effects, public concern about the potential adverse effects, the fact that no legislated bars 

to designation apply, and the Agency’s overall advice. Furthermore, the fact that the Agency’s 

predecessor did not designate Phase I has no bearing on the reasonableness of the Designation 

Decision. The Community Respondents address each of these points in turn below. 

a. The Designation Decision was reasonable in light of the plain language and purposes 

of s. 9(1), the IAA, and Agency policy 

57. The plain language of s. 9(1) of the IAA gives the Minister broad discretion to designate 

projects that, in his opinion, may have adverse effects in areas of federal jurisdiction or have 

attracted public concern that warrants designation. The Supreme Court held in Vavilov that when 

Parliament deliberately uses “broad, open-ended or highly qualitative language — for example, 

‘in the public interest’”, it intends to give the decision-maker greater flexibility in interpreting the 

provision. 60 Subsection 9(1) is such a provision. If Parliament wished to, it could have used 

                                                 
59 Phase II Memorandum, AR Tab D, p. 628. 
60 Vavilov at para 110, AR Tab E, Tab 10. 
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“precise and narrow language and delineat[ed] the power in detail, thereby tightly constraining 

the decision-maker’s ability to interpret the provision.”61 It did not. 

58. The raison d’être of s. 9(1) is to give the Minister discretion to designate projects that do 

not meet the thresholds in the Regulations but nevertheless merit an impact assessment. 

59. The purpose of the designation power is explained in the Regulatory Impact Analysis 

Statement for regulations amending the former Regulations Designating Physical Activities under 

CEAA 2012 (the “CEAA 2012 RIAS”). 62  Subsection 14(2) of CEAA 2012 contained a 

designation power identical to s. 9(1) of the IAA, the only difference being that s. 9(1) of the IAA 

now provides for the Minister to designate activities on request as well as on his own initiative.63 

Accordingly, the CEAA 2012 RIAS, which explains the purpose of s. 14(2), also explains the 

purpose of s. 9(1) of the IAA.   

60. The CEAA 2012 RIAS explained that the designation power was “a key element of the 

CEAA 2012”.64 It stated that the project list approach, new in CEAA 2012, was intended to 

“focus on those major projects with the greatest potential to cause significant adverse 

environmental effects in areas of federal jurisdiction”.65 However, using thresholds could result in 

situations where a physical activity that was not caught by the project list might, due to its 

“unique characteristics or its location”, have “adverse environmental effects in areas of federal 

jurisdiction”, or situations where “public concerns about those adverse environmental effects may 

warrant the designation.”66 The s. 14(2) designation power existed for these situations.  

61. The CEAA 2012 RIAS stated that the Minister’s designation power was considered in the 

development of the amendments to the regulations, some of which reduced the projects included 

in the project list.67 One of these added an area threshold to the mine expansion category, which, 

                                                 
61 Ibid at para 110, AR Tab E, Tab 10. 
62 Regulations Amending the Regulations Designating Physical Activities: Regulatory Impact 

Analysis Statement, (6 November 2013) C Gaz Part II, Vol. 147, No. 23 (“CEAA 2012 RIAS”) 

[CRA, Tab 6]. 
63 CEAA 2012, s. 14(2), AR Tab E, Tab 2.  
64 CEAA 2012 RIAS at p. 2366 [CRA, Tab 6].  
65 CEAA 2012 RIAS at p. 2361 [CRA, Tab 6]. 
66 CEAA 2012 RIAS at p. 2357 [CRA, Tab 6]. 
67 CEAA 2012 RIAS at p. 2361 [CRA, Tab 6]. 
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prior to the amendments, used only a production capacity threshold; this threshold was the same 

as the Area Threshold in the current Regulations.68 In other words, limits to the project list, such 

as the limit that excluded the Vista Expansion Phase from automatic designation, were first 

introduced on the basis that the Minister could still designate projects that warranted assessment.  

62. The Regulatory Impact Analysis Statement for the Regulations under the IAA confirms 

that, “[s]imilar to the process under the CEAA 2012”, the Minister “continues to have the power 

to designate projects not on the Project List”.69  

63. At a Standing Committee meeting before the IAA came into force, then-Minister of 

Environment and Climate Change Catherine McKenna was questioned on the continued use of a 

project list in the Regulations, and the possibility that other projects with major impacts could 

slip under the radar, eroding public trust in the process. Minister McKenna noted citizens’ ability 

to raise concerns about projects and the Minister’s ability to then designate them.70 The public’s 

ability to raise concerns and ask for designation is new in the IAA and was not provided for in s. 

14(2) of CEAA 2012.71 

64. Coalspur ignores the purpose of s. 9(1) of the IAA when it argues that designation of the 

Vista Underground Mine is inconsistent with the Regulations because it alone would “not cause 

material incremental changes” in production capacity or area.72 The purpose of s. 9(1) is to look 

beyond the thresholds. Furthermore, the Community Respondents reject Coalspur’s assertion that 

these measurable increases are not “material”, and in particular that a seven per cent increase in 

production capacity with the Vista Underground Mine (as calculated by Coalspur) – amounting 

to nearly two million tonnes of coal over three years – is not “material.”73  

65. The Designation Decision was also consistent with the purposes of the IAA overall, which 

under s. 6(1) include “(a) to foster sustainability” and “(b) to protect the components of the 

environment, and the health, social and economic conditions that are within the legislative 

                                                 
68 CEAA 2012 RIAS at p. 2352 [CRA, Tab 6]; Regulations, s. 19(2) [CRA, Tab 4]. 
69 Physical Activities Regulations: SOR/2019-285: Regulatory Impact Analysis Statement, (8 

August 2019), C Gaz Part II, Vol. 153, No. 17 at p. 5662 [CRA, Tab 7]. 
70 House of Commons, Standing Committee on Environment and Sustainable Development, 

Evidence, 42-1, No 110 (18 May 2018) at p. 8 (Catherine McKenna) [CRA, Tab 9].  
71 IAA, s. (1) [CRA, Tab 3]; CEAA 2012 s. 14(2), AR Tab E, Tab 2. 
72 AMOFL at para 84, AR Tab E, p. 1660. 
73 AMOFL at para 69, AR Tab E, p. 1656; Stepp Affidavit, Exhibit 33, AR Tab C, p. 387. 
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authority of Parliament from adverse effects caused by a designated project”. Subsection 6(2) 

requires the Minister and Agency to act “in a manner that fosters sustainability, respects the 

Government’s commitments with respect to the rights of the Indigenous peoples of Canada and 

applies the precautionary principle.” Ensuring that the Vista Expansion Phase and its potentially 

significant adverse environmental effects within federal jurisdiction – effects which may not be 

mitigated, may be unsustainable, and which may affect Indigenous rights – are subject to an 

impact assessment furthers these purposes. 

66. In response to the submission that the Designation Decision is contrary to the IAA’s s. 

6(1)(b.1) purpose of “a fair, predictable, timely and efficient process for conducting impact 

assessments” because s. 7 of the IAA now prevents the Vista Expansion Phase from proceeding 

without a federal decision – a situation Coalspur inaccurately calls a “veto”74 – s. 7 is a necessary 

safeguard to ensure that designated projects are not started prematurely without approval.  

67. Furthermore, the decision is not contrary to s. 6(1)(b.1) due to any alleged failure in the 

reasons to explain the Minister’s reconsideration of the Phase II Decision. The reasons do in fact 

address reconsideration, as discussed further below. 

68. Contrary to Coalspur’s submissions, any delay caused by the Designation Decision is not 

contrary to the purposes of the IAA. Coalspur was previously informed by the Agency that 

changes to its proposed projects could affect how they would be treated under the law, after the 

Agency reviewed the Phase I proposal, and again after it reviewed the Phase II proposal.75 Both 

times, the Agency asked Coalspur to inform it of any expansion activities or changes to projects 

as soon as possible.76 Coalspur then failed to provide the Agency with the information about the 

Vista Underground Mine that ultimately caused the Minister to reconsider the Phase II Decision.  

69. Furthermore, concerns about delay are speculative. As Coalspur states, it has not yet 

submitted its provincial application for Phase II, despite working on the materials since early 

2019 and previously planning to submit the application in the first quarter of 2020.77 The spectre 

                                                 
74 AMOFL at para 88, AR Tab E, p. 1661. 
75 Stepp Affidavit, Exhibit 15, AR Tab C, p. 211; Stepp Affidavit, Exhibit 22, AR Tab C, p. 277. 
76 Ibid.   
77 Operational Guide at p. 4 [CRA, Tab 8]. 
77 AMOFL at para 13, AR Tab E, p. 1638; Stepp Affidavit, Exhibit 27, AR Tab C, p. 313. 



 

Page 15 of 31 

of delay that Coalspur raises from combining the Vista Underground Mine with Phase II is 

further undermined by the fact that Fisheries and Oceans Canada (“DFO”) anticipates it will 

consider both in a single review with respect to possible permits under the Fisheries Act and 

SARA, rather than addressing the Vista Underground Mine sooner; the timeline for this review is 

unclear.78 Finally, the Agency could decide under s. 16(1) not to require an impact assessment.79 

70. Most importantly, delay is not relevant to the Minister’s opinion about adverse effects or 

public opinion, and therefore not relevant to decisions under s. 9(1) of the IAA. 

b. The Designation Decision was reasonable in light of the Vista Expansion Phase’s 

proximity to the Area Threshold and Production Threshold 

71. The Minister’s first stated reason for designation was the Vista Expansion Phase’s 

proximity to the thresholds in the Regulations.80 As stated above, the record before him indicated 

that it was just short of the Area Threshold and nearly four times the Production Threshold.  

72. This was a relevant consideration in support of the Designation Decision. The Agency’s 

Operational Guide lists whether or not “the project or its expansion(s) is near a threshold set in 

the Project List” as one of nine potentially “relevant factors” in a designation decision.81   

73. Coalspur essentially argues that the Vista Expansion Phase not meeting the thresholds 

meant it was unreasonable to designate it under s. 9(1).82 However, if Parliament had intended to 

limit the application of s. 9(1) to only projects of a certain size, that would be reflected in s. 9(1). 

There is no threshold concerning what size of project can be discretionarily designated, because 

the purpose of s. 9(1) is to provide a safety net for projects that do not meet the thresholds in the 

Regulations but nevertheless warrant impact assessment. Indeed, the Vista Underground Mine or 

Phase II could have been designated on its own under s. 9(1).  

74. Furthermore, because the Area Threshold in the Regulations is calculated at ground level, 

the Regulations do not capture the area of underground operations. While the Vista Underground 

                                                 
78 Agency Report, AR Tab D, p. 830. 
79 IAA, s. 16 [CRA, Tab 3]. 
80 Designation Decision, AR Tab B, p. 19. 
81 Operational Guide at p. 4 [CRA, Tab 8]. 
82 AMOFL at paras 83-84, AR Tab E, p. 1660. 
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Mine has an area of 2.85 hectares at ground level, its total area is actually 121.8 hectares.83 

Looked at this way, the Vista Expansion Phase, which already nearly meets the Area Threshold, 

is larger than it appears. This illustrates the purpose of s. 9(1): to act as a safeguard for projects 

that may be significant in ways not addressed by the Regulations. 

c. The Designation Decision is reasonable in light of the Vista Expansion Phase’s 

potential adverse effects 

75. Either the Minister’s opinion that there will potentially be adverse effects on areas of 

federal jurisdiction or his opinion that public concern about such effects warrants designation is 

sufficient basis for a s. 9(1) decision. The Designation Decision was justified on both bases. 

76. The issue before the Court is whether the Minister’s opinion was reasonable based on the 

record before him. This is a deferential standard, and, based on the Agency’s findings, there is 

ample evidence that the Minister’s’ decision was reasonable. 

77. First, the Agency advised that the Vista Underground Mine alone “may result in adverse 

effects to areas of federal jurisdiction and potential impacts on Aboriginal and Treaty rights”.84 

78. More specifically, the Agency advised, citing DFO, that the Vista Underground Mine “may 

cause adverse effects to fish and fish habitat including aquatic species and part of their critical 

habitat or the residences of their individuals”, and it described how underground mining can alter 

fish habitat and adversely affect fish.85 It noted that listed Rainbow Trout and Bull Trout, 

protected under the Species at Risk Act, SC 2002, c 29 (“SARA”), occur downstream of the 

Phase I mine pit, including 100m away, and that critical habitat for one of these species has been 

identified in the Vista Underground Mine’s vicinity.86  

79. Citing Environment and Climate Change Canada (“ECCC”), the Agency also advised that 

some SARA-listed species’ ranges overlap the Vista Underground Mine, and that the project 

“may result in adverse effects to migratory birds”; ECCC was unable to assess the severity of the 

                                                 
83 Regulations, s. 1(1) (“area of mining operations”), [CRA, Tab 4]; Agency Report, AR Tab D, 

p. 823. 
84 Agency Memorandum, AR Tab D, pp. 580 and 582. 
85 Agency Report, AR Tab D, p. 828. 
86 Agency Report, AR Tab D, p. 828. 
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effects due to limited information but it identified the nature of the potential effects, which the 

Agency summarized.87 

80. While the Agency stated that the adverse effects were “expected to be appropriately 

managed”, it also stated that the Vista Underground Mine alone “may result in adverse effects to 

area of federal jurisdiction, adverse impacts on Aboriginal and Treaty rights, and adverse direct 

or incidental effects from the exercise of federal powers”, that “there is uncertainty whether the 

[the Vista Underground Mine’s] design and standard mitigation could limit certain effects”, and 

that there were “public and Indigenous concerns regarding the effects.”88  

81. Second, the Vista Underground Mine and Phase II would have cumulative effects greater 

than the effects of either alone.  

82. The Agency previously advised the Minister of the potential effects of Phase II alone. The 

Agency noted that Phase II may adversely impact SARA-listed Rainbow Trout and Bull Trout 

and nine species of SARA-listed migratory birds and expressed “high uncertainty as to whether 

the Project could be carried out in a way that will not jeopardize the survival and recovery of 

aquatic species at risk”.89  

83. When advising the Minster about the Vista Underground Mine, the Agency stated that 

“there could be cumulative effects due to the [Vista Underground Mine] and Phase II”.90 The 

Minister concluded based on this advice that “cumulatively, the Projects may result in adverse 

effects of greater magnitude to those previously considered” for the Phase II Decision.91  

84. By focusing on the fact that the Vista Underground Mine’s footprint and capacity are 

smaller than Phase II, Coalspur ignores the purpose of cumulative effects assessment, which is to 

look at the projects in their real-world context, rather than in isolation, in order to assess their true 

impacts and determine how to address those impacts.92 

                                                 
87 Agency Report, AR Tab D, pp. 828-829; Agency Report, AR Tab D, p. 830. 
88 Agency Memorandum AR Tab D, p. 584. 
89 Phase II Analysis Report, AR Tab D, pp. 672, 669, and 673. 
90 Agency Memorandum, AR Tab D, p. 582. 
91 Designation Decision, AR Tab B, p. 20. 
92 AMOFL at paras 69, 76, AR Tab E, p. 1656, 1658. 
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85. Third, the potential cumulative adverse effects are serious. For example, the Agency 

advised that ECCC was “of the view that [the Vista Underground Mine] and Phase II may 

collectively result in adverse environmental effects on migratory birds, species at risk, water 

quality and air quality.”93 While the Agency stated that cumulative effects would be limited using 

design, standard mitigations, and existing legislative mechanisms, and that the provincial 

assessment of Phase II would consider cumulative effects, it also warned that DFO had flagged 

“high uncertainty as to whether adequate measures to offset harm to fish and fish habitat could be 

proposed to address impacts” of the Vista Expansion Phase.94 Regardless, the plain language of s. 

9(1) does not limit its application scenarios in which there will be substandard or no mitigation, 

or where no other legislative mechanisms will apply. 

d. The Designation Decision was reasonable in light of public concern 

86. In addition to the Minister’s opinion about the effects, his opinion that public concern about 

adverse effects warrants designation is itself an adequate reason for designation under s. 9(1). On 

the basis of public concern alone, the Designation Decision should be upheld as reasonable. 

87. Public concern and public participation are critical components of the IAA. One of the 

purposes of the IAA is to ensure meaningful opportunities for public participation throughout 

assessments; participation is mandated under the IAA in several provisions, and public comments 

must be considered within every assessment.95 The Minister’s power to designate projects not 

caught by the Regulations is critical to maintaining public trust and addressing public concern.96  

88. A high degree of public concern about the Vista Expansion Phase’s effects, including on 

air, groundwater, fish, migratory birds, and species at risk, was both summarized by the Agency 

and before the Minister when he made his decision.97  

                                                 
93 Agency Memorandum, AR Tab D, p. 582; Agency Report, AR Tab D, p. 830. 
94 Agency Report, AR Tab D, p. 830; Agency Memorandum, AR Tab D, p. 582.  
95 IAA, s. 6(1)(h); see for example IAA, ss. 27, 51(1), 53(3), 89(1), and 114(3); IAA, ss. 22(1)(m) 

and (n) [CRA, Tab 3]. 
96 House of Commons, Standing Committee on Environment and Sustainable Development, 

Evidence, 42-1, No 110 (18 May 2018) at p. 8 (Catherine McKenna) [CRA, Tab 9]. 
97 Phase II Analysis Report, AR Tab D, p. 675; Agency Memorandum, AR Tab D, p. 581; 

Agency Report, AR Tab D, p. 831. 
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89. The Minister noted the high level of public concern as a primary factor in his decision to 

designate the Vista Expansion Phase.98 The Designation Decision was in response to three formal 

designation requests, along with many letters supporting the requests from members of the public 

and environmental organizations. Additionally, the Minister received a petition signed by over 

30,000 concerned Canadians.99 Public concern had markedly increased since the Phase II 

Decision, a relevant factor to the Minister’s decision, and reflected in his reasons.  

e. The Designation Decision was reasonable because no bars to designation applied 

90. The only two scenarios in which designation under s. 9(1) is barred are set out in s. 9(7): 

where the proponent has substantially begun carrying out a physical activity, or where a federal 

authority has taken an action under other legislation that could permit the physical activity to be 

carried out in whole or in part.  

91. For example, the Agency advised the Minister that he could not include the relocation of an 

explosive storage facility associated with Phase I in any decision to designate the Vista 

Underground Mine, because Coalspur had already received an amendment to a licence allowing 

this relocation from Natural Resources Canada, but the Agency advised the Minister that neither 

of the s. 9(7) bars applied to prevent him designating the Vista Underground Mine.100  

f. The Designation Decision was reasonable in light of the Agency’s overall advice 

92. No part of s. 9 requires the Agency to provide advice about designation to the Minister. The 

Operational Guide sets out a process for the Agency to provide advice, but does not suggest that 

the Minister must follow the Agency’s recommendations.101 Nevertheless, the Minister’s decision 

was reasonable in light of the Agency’s overall advice.  

93. A main pillar of Coalspur’s argument is that the Minister went against the Agency’s advice. 

However, Coalspur misrepresents that advice when it states that the Agency “recommended 

against designating [the Vista Underground Mine] and Phase II, even if combined”.102 In fact, the 

Agency concluded that the Vista Underground Mine “does not, on its own, warrant designation” 

                                                 
98 Designation Decision, AR Tab B, p. 20. 
99 AR Tab D, pp. 808-817, 854-887, 908-1634. 
100 Agency Report, AR Tab D, p. 827. 
101 Operational Guide [CRA, Tab 8]. 
102 AMOFL at para 79, AR Tab E, p. 1659. 
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(emphasis added).103 It recommended that the Minister not designate the Vista Underground Mine 

alone, but it presented this to the Minister as Option 1, and also presented him with an Option 2: 

designating the Vista Underground Mine and reconsidering the Phase II Decision.104  

g. The Agency’s predecessor not designating Phase I is irrelevant to the reasonableness 

of the Designation Decision 

94. Finally, contrary to Coalspur’s submission, the fact that the CEA Agency decided in 2012 

that Phase I did not need an environmental assessment under CEAA 1992 does not mean that it 

was unreasonable for the Minister to designate the Vista Expansion Phase under the IAA.  

95. First, if anything, the fact that there was never a federal assessment of Phase I’s effects on 

areas of federal jurisdiction is an argument in favour of designating the Vista Expansion Phase. 

Up to this point, no part of the Vista Coal Mine has been assessed federally. 

96. Second, the Phase I decision was made by a different decision-maker under different 

legislation. Whereas the IAA uses a project list to determine what projects require assessments, 

and contains the s. 9(1) designation power, s. 5 of CEAA 1992 used a system in which the 

involvement of federal authorities or the need for federal authorities to exercise powers in 

relation to proposed projects triggered environmental assessments.105 Based on input from federal 

departments, the Agency decided that Phase I did not require an assessment under CEAA 1992.106  

97. Coalspur’s submission that the CEA Agency decided that that no federal assessment was 

required because Phase I was already undergoing a provincial assessment is directly contradicted 

by the evidence Coalspur cites and by s. 5 of CEAA 1992.107 

98. The Community Respondents note that Rainbow Trout and Bull Trout were not protected 

under SARA at the time of the Phase I decision in 2012, but now are.108 Approval of Phase I 

                                                 
103 Agency Report, AR Tab D, p. 833. 
104 Agency Memorandum, AR Tab D, p. 584. 
105 CEAA 1992, s. 5 [CRA, Tab 2]. 
106 Stepp Affidavit, Exhibit 15, AR Tab C, p. 211. 
107 AMOFL at para 72, AR Tab E, p. 1657; Stepp Affidavit, Exhibit 15, AR Tab C, p. 211; CEAA 

1992 at s. 5 [CRA, Tab 2]. 
108 Phase II Analysis Report, AR Tab D, p. 669.  



 

Page 21 of 31 

today would require permitting decisions from DFO, as the approval of the Vista Expansion 

Phase does now.109 Under CEAA 1992, this would have triggered an assessment.  

99. Furthermore, if Coalspur had applied for Phase I under the IAA, the mine would have been 

a designated project given its production capacity exceeding 5,000 tonnes per day.110  

100. Third, regardless of why Phase I was not designated, that decision does not prevent an 

expansion to Phase I being designated, whether under the Regulations or s. 9(1).  

ii. It was reasonable for the Minister to reconsider the Phase II Decision 

101. It was reasonable for the Minister to reconsider his earlier decision, both because 

circumstances have changed, and because the IAA and policy do not prevent him from 

reconsidering, and indeed indicate that he can and must reconsider in this situation.  

102. First, new circumstances arising since the Phase II Decision warranted reconsideration. As 

explained above, Coalspur failed to inform the Agency about the Vista Underground Mine while 

Phase II was under consideration, or at any time before the Community Respondents did. As 

stated above, once informed about the Vista Underground Mine, the Agency found that it alone 

may have adverse effects, that the Vista Underground Mine and Phase II would have cumulative 

effects greater than the effects of either, and that the cumulative effects are notable and may not 

be mitigated. Louis Bull and Stoney Nakoda also raised previously unconsidered issues with 

consultation for each phase of the Vista Coal Mine, and specific impacts to their rights.111 There 

was also significant substantial public concern about the effects, exceeding the level of concern 

over Phase II. The Minister reconsidered the Phase II Decision based on this information.  

103. Second, the IAA does not limit the Minister’s ability to reconsider a s. 9(1) decision. No 

part of s. 9 forbids the Minister from reconsidering previous decisions when responding to 

designation requests. Indeed, s. 9(4) obligates the Minister to respond to each request for 

designation. The only two scenarios in which the Minister may not designate an activity under s. 

                                                 
109 Agency Report, AR Tab D, p. 830. 
110 Regulations, s. 18(a) [CRA, Tab 4]; for Phase I production capacity see Stepp Affidavit, 

Exhibit 10, AR Tab C, p. 169. 
111 LBT Designation Request, AR Tab D, p. 778; SNN Designation Request, AR Tab D, p. 799. 
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9(1) are set out in the exhaustive two item list in s. 9(7) of the IAA, described above. As the 

Agency advised the Minister, neither applies in this case.112  

104. Furthermore, the Agency’s Operational Guide contemplates the possibility of the Minister 

reconsidering previous decisions when it lists whether “a response to a prior request to designate 

the project has been rendered” among nine “relevant factors” that the Agency may take into 

account in developing a recommendation to the Minister.113  

105. The Agency also advised the Minister that he could reconsider his previous decisions when 

it presented him with an option to designate the Vista Underground Mine and reconsider his 

decision not to designate Phase II.114 

106. Coalspur unhelpfully contrasts s. 9 with s. 68 of the IAA, which explicitly permits the 

Minister to amend decision statements, to argue that the lack of explicit permission in s. 9 

prohibits reconsideration.115 Decision statements are final decisions issued to proponents after 

impact assessments, about whether projects’ effects are in the public interest.116 The final decision 

on a project is not comparable to a decision to designate a project, let alone when such decisions 

may be effectively undone by subsequent Agency decisions under s. 16. The lack of explicit 

discussion of reconsideration in s. 9 should therefore not be read as a lack of permission. 

107. A decision by this Court that the Minister is bound by his previous decision could create a 

perverse incentive for future proponents to withhold information until designation decisions are 

made in order to lock in those decisions and avoid designation.  

108. Third, contrary to Coalspur’s submission, the doctrine of functus officio did not prevent the 

Minister from reconsidering his previous Phase II Decision.  

109. Coalspur submits that functus officio prevented the Minister from reconsidering his 

previous decision unless there was either statutory authority or a clerical error in the previous 

decision.117 While this is the starting point of the Supreme Court’s decision in Chandler, upon 

                                                 
112 Agency Report, AR Tab D, p. 672.  
113 Operational Guide at p. 4 [CRA, Tab 8]. 
114 Agency Memorandum, AR Tab D, p. 584. 
115 AMOFL at para 67, AR Tab E, p. 1655. 
116 IAA, s. 65 [CRA, Tab 3]. 
117 AMOFL at para 67, AR Tab E, p. 1655. 
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which Coalspur relies, the Court further held that the policy reason for functus officio in the 

administrative decision-making context is an interest in the finality of proceedings, as opposed to 

strict rules in the context of courts’ decisions; its application must therefore be more flexible in 

the administrative context, and it “should not be strictly applied where there are indications in the 

enabling statute that a decision can be reopened.”118 In this case, reconsideration is, at least 

implicitly, authorized by the IAA, as described above. 

110. Furthermore, in keeping with the goal of finality that underpins functus officio in the 

administrative context, this doctrine only arises “when the final step is taken”, to prevent a 

decision-maker undoing actions “of such finality that they cannot be revisited”.119 There is 

nothing in the IAA or policy to suggest that s. 9(1) decisions are final. Furthermore, the 

Minister’s decision on Phase II was a decision concerning designation, not a decision as to 

whether an assessment will ultimately be done, let alone a final decision concerning approval or 

rejection. Coalspur cites distinguishable cases that concern final decisions, including Gordon, 

which concerned a final approval decision under a statute that “emphasized finality”.120 

111. The only limit on designation under s. 9 is s. 9(7), which fully addresses the concern for 

finality that functus officio is intended to address by forbidding designation in the two specific 

scenarios where it would undermine a final step upon which a proponent should be able to rely.  

iii. It was reasonable for the Minister to consider the Vista Underground Mine and 

Phase II together 

112. Considering and designating the Vista Underground Mine and Phase II together was 

reasonable as it was consistent with the facts, the IAA, and the Agency’s advice to the Minister. 

Coalspur’s arguments on this point are based on inapplicable case law.  

113. As described above, both Phase II and the Vista Underground Mine are expansions to 

Phase I. Both would be directly adjacent to Phase I, and the Vista Underground Mine would be 

                                                 
118 Chandler v Alberta Association of Architects, [1989] 2 SCR 848 at pp. 860-862, AR Tab E, 

Tab 13. 
119 Ferring Inc v Canada (Minister of Health), 2007 FC 300 at paras 77-79, [CRA, Tab 5]. 
120 Gordon v Manitoba (Minister of Conservation), 2005 MBQB 260 at paras 64-76, AR Tab E, 

Tab 16. 
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partially underneath existing Phase I infrastructure.121 They would have cumulative effects on 

areas of federal jurisdiction, would fall just below the Area Threshold, and would produce nearly 

four times the Production Threshold.122  

114. Under the IAA, a designated project may consist of one or more physical activities.123 

Designating the Vista Expansion Phase in its entirety is also consistent with the IAA’s purposes 

of fostering sustainability and protecting components of the environment within federal 

jurisdiction from the adverse effects of designated projects, as the assessment can address the full 

extent of these effects.124   

115. A decision by this Court to the contrary could create a precedent that prevents the Minister 

from using s. 9(1) to address project splitting concerns with future projects. As with the former 

CEAA 2012 and CEAA 1992, the IAA assumes that proponents will provide accurate 

information concerning the full extent of the scope of a proposed project.125 A precedent 

preventing any reconsideration of a s. 9(1) decision could incentivize proponents to provide 

limited information in regards to a proposed project, or otherwise to engage in project splitting.  

116. The Agency clearly contemplated that the two activities could be considered together when 

it presented the Minister with a second option to designate the Vista Underground Mine and 

reconsider his decision not to designate Phase II.126 It stated that s. 9(7) was what prevented the 

Minister also designating the relocation of an explosive storage facility along with the Vista 

Underground Mine, as opposed to any provision, policy, or other reason that would also bar 

designating the Vista Underground Mine and Phase II together.127  

117. The Agency’s advice reflected its opinion that multiple activities can and sometimes should 

be designated together, including in this case. It advised the Minister to instruct Coalspur to 

                                                 
121 Agency Memorandum, AR Tab D, p. 579; Agency Memorandum, AR Tab D, p. 800; Phase II 

Memorandum, AR Tab D, p. 628. 
122 Designation Decision, AR Tab B, p. 19.  
123 IAA, s. 2(1) (“designated project”) [CRA, Tab 3]. 
124 IAA, ss. 6(1)(a)-(b) [CRA, Tab 3]. 
125 MiningWatch Canada v. Canada (Fisheries and Oceans), 2010 SCC 2, [2010] 1 SCR 6 at para 

40, AR Tab E, Tab 17. 
126 Agency Memorandum, AR Tab D, p. 584.   
127 Agency Memorandum, AR Tab D, p. 580. 
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provide information on “further expansion activities or changes” to the Vista Underground Mine 

“as soon as possible to receive guidance on the application of the IAA and its Regulations, 

including whether individual activities should be considered separately or together.”128  

118. The Agency also advised the Minister that DFO plans to consider the impacts of Phase II 

and the Vista Underground Mine together in a single review with respect to the possible need for 

permits under the Fisheries Act and SARA.129 

119. Coalspur’s case law on this issue does not support limiting the Minister’s discretion to 

designate the Vista Expansion Phase.  

120. Coalspur’s cases about the “connected actions” test under CEAA 1992 are of limited 

relevance due to differences between CEAA 1992 and the IAA. CEAA 1992 provided in s. 15(2) 

that the Minister “may determine that [two or more] projects are so closely related that they can 

be considered to form a single project” and conduct a single assessment of those projects.130 The 

Operational Policy Statement under CEAA 1992 contained a “connected actions” test to guide 

the application of s. 15(2) by indicating when it would be preferable for the Minister to combine 

two or more separately triggered projects in one joint assessment.131  

121. Notably, s. 15(2) concerned combining assessments of projects “in relation to which an 

environmental assessment is to be conducted”.132 In other words, it applied to projects that would 

receive environmental assessments regardless of whether they were assessed together, not to 

activities that might not receive assessments.  

122. Subsection s. 15(2) of CEAA 1992 has no equivalent in later legislation. The IAA, and 

CEAA 2012 before it, simply define “designated projects” to mean “one or more physical 

activities” that are designated in regulations or by the Minister; there is no specified requirement 

or test for the degree of connection between the activities.133 As such, the jurisprudence under 

                                                 
128 Agency Memorandum, AR Tab D, p. 583. 
129 Agency Report, AR Tab D, p. 830. 
130 CEAA 1992, s. 15(2) [CRA, Tab 2]. 
131 Conseil des Innus de Ekauanitshit, 2013 FC 418 [Conseil des Innus] at para 57, AR Tab E, 

Tab 14. 
132 CEAA 1992, s. 15(1) [CRA, Tab 2]. 
133 CEAA 2012, s. 2(1) (“designated project”), AR Tab E, Tab 2; IAA, s. 2(1) (“designated 

project”) [CRA, Tab 3]. 
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CEAA 1992 and the Operational Policy Statement, which did prescribe this, should not be used 

to limit the Minister’s discretion to designate two expansions of the same mine under the IAA. 

123. Coalspur misleadingly cites Conseil des Innus, which concerned a choice to conduct two 

separate assessments and not combine them under s. 15(2) of CEAA 1992, to suggest that 

assessing two projects together can waste work and money.134 That case dealt with two projects 

that would both receive full federal environmental assessments regardless, with one already 

underway, such that resources would be wasted if the assessments were combined, in exchange 

for no environmental benefit compared to conducting two separate assessments.135 Here, the issue 

is not the most efficient way to assess each of the Vista Underground Mine and Phase II but 

whether the Minister should have designated them for assessment at all.  

124. The Newfoundland cases Coalspur cites to bolster the relevance of the “connected actions” 

test are distinguishable.136 First, they concern whether a proponent or the provincial minister 

scoped projects too narrowly by excluding one activity, unlike the present case, where the 

Minister’s discretion to designate two activities together is at issue. Second, the court stated that 

it found the “connected actions” test “relevant and helpful” due to the lack of direction on 

scoping in the provincial legislation, as compared to federal legislation.137  

125. The Newfoundland Salmonid Association decision in particular does not assist Coalspur as 

it supports interpreting environmental laws “broadly and liberally, using the precautionary 

approach”, on the basis that “environmental protection is a fundamental value of Canadian 

society”.138 This supports the reasonableness of the Designation Decision. 

126. Coalspur’s cited cases concerning what activities are “incidental” to a physical activity are 

not relevant. The IAA provides that a designated project, consisting of one or more physical 

activities, also “includes any physical activity that is incidental to those physical activities”.139 In 

                                                 
134 Conseil des Innus, AR Tab E, Tab 14. 
135 Conseil des Innus at para 68, AR Tab E, Tab 14. 
136 Atlantic Salmon Federation (Canada) v Newfoundland (Environment and Climate Change), 

2017 NLTD(G) 137 [Atlantic Salmon], AR Tab E, Tab 7; Salmonid Association of Eastern 

Newfoundland v Her Majesty the Queen in Right of Newfoundland and Labrador, 2020 NLSC 34 

[Salmonid Association], AR Tab E, Tab 20. 
137 Salmonid Association at paras 84-86, AR Tab E, Tab 20.  
138 Salmonid Association at paras 47, 73, AR Tab E, Tab 20. 
139 IAA, s. 2(1) (“designated project”) [CRA, Tab 3]. 
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other words, if one or more physical activities are determined to be a designated project, the 

question of what additional activities are incidental becomes relevant for determining the full 

scope of the designated project for the purposes of an impact assessment. The question of what is 

“incidental” is therefore a separate question from whether multiple physical activities should be 

designated together, and is not at issue. 

127. The Federal Court of Appeal decision Coalspur cites with respect to the meaning of 

“incidental” refers to a set of five criteria that includes whether activities have, are directed or 

influenced by, or benefit, the same proponent, as well as whether they are subordinate or 

complementary to a project.140 These criteria would be met in this case if the meaning of 

“incidental” was at issue; however, it is not, and this case and its criteria are not relevant.  

128. Finally, contrary to Coalspur’s submissions, the Minister did not fetter his discretion. 

Fettering refers to constraining one’s discretion for arbitrary reasons or due to policies that are 

not actually set out in the statute conferring the discretionary power in question.141 There is no 

evidentiary basis for Coalspur’s claim that the Minister fettered his discretion by allegedly 

proceeding on an assumption he was required to consider the Vista Underground Mine and Phase 

II together because the Community Respondents, Louis Bull, and Stoney Nakoda combined them 

in the 2020 Designation Requests. The evidence shows that the Agency presented the Minister 

with options to consider them separately or together, and the Minister made a deliberate choice to 

consider them together.142  

C. The Minister’s decision met the criteria of justification, intelligibility, and 

transparency 

129. Coalspur’s submissions concerning the alleged inadequacy of the Minister’s reasons 

demand more than the IAA and the jurisprudence on reasonableness actually require. 

130. Subsection 9(4) of the IAA requires that the Minister “respond, with reasons”, to 

designation requests. It does not specify the contents of the Minister’s reasons. However, s. 9(1) 

indicates that the relevant considerations for a designation decision are whether there are 

                                                 
140 Tsleil-Waututh Nation v Canada (Attorney General), 2018 FCA 153 at para 403, AR Tab E, 

Tab 25. 
141 Stemijon Investments Limited v Canada (Attorney General), 2011 FCA 299 at para 24, AR 

Tab E, Tab 22. 
142 Agency Memorandum, AR Tab D, p. 582, Designation Decision, AR Tab B, p. 19. 
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potential “adverse effects within federal jurisdiction or adverse direct or incidental effects” and 

“public concerns related to those effects”; the Minister’s reasons address both. 

131. Consistent with Vavilov, the Minister’s reasons reveal a rational chain of analysis in which 

he considered “the potential for the Projects to cause adverse effects within federal jurisdiction, 

adverse direct or incidental effects, as well as adverse impacts on Aboriginal and Treaty rights”; 

considered the Agency Memorandum and Agency Report; and decided that designation of the 

Vista Expansion Phase was warranted for two reasons. First, the total area is just below the Area 

Threshold in the Regulations, and the total production capacity is well above the Production 

Threshold. 143 Second, based on the previous Phase II Decision, the information about the Vista 

Underground Mine, and Indigenous and public concerns, the Expansion Phase may result in 

greater adverse effects than the Minister previously considered.  

132. Vavilov requires that the rationale for essential elements of a decision be addressed in the 

reasons or capable of being inferred from the record.144 The two reasons described above address 

the essential elements of the Minister’s decision, which can additionally be inferred from the 

record, and in particular from the Agency Memorandum and Agency Report summarizing the 

potential effects and public concern about those effects.  

133. Contrary to Coalspur’s submission, there is no “fundamental gap” in the reasons with 

respect to the Vista Underground Mine and Phase II being considered together.145 The 

Designation Decision described both as expansions of Phase I. The reasons can further be 

inferred from the record, as described above: the facts, including cumulative effects, joint 

proximity to the Area Threshold, and jointly exceeding the Production Threshold; consistency 

with the IAA’s provisions and purposes; and the Agency’s advice, which provided this option. 

134. Coalspur overstates the degree to which reasons must respond directly and in detail to 

parties’ submissions. The jurisprudence is clear that the meaning of the requirement to 

                                                 
143 Vavilov at paras 103, 98, AR Tab D, Tab 10; Phase II Memorandum, AR Tab D, p. 628; 

Agency Memorandum, AR Tab D, p. 579.  
144 Vavilov at para 98, AR Tab E, Tab 10. 
145 AMOFL at para 60, AR Tab E, p. 1653-1654.  
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“meaningfully account for the central issues and concerns” will “vary with the circumstances”.146 

The Designation Decision’s circumstances are distinguishable from the case Coalspur cites, 

where a formal appeal before an appeals officer involved detailed submissions from an employer 

and a union, which the quasi-judicial administrative decision had to address in detail.147  

135. Coalspur submits that the Minister failed to justify his alleged departure from 

“longstanding practices or established internal authority”, or the precedent of the Phase I and 

Phase II decisions.148 First, if this Court decides that reconsidering a s. 9(1) decision does 

constitute a departure from longstanding practices, the Minister did in fact provide reasons.149 

This is wholly distinguishable from a case where a decision-maker gave no justification.150 

Second, the previous decisions do not constitute “binding precedent” or a practice or authority of 

the kind envisioned by Vavilov.151 The Phase I decision was made by the CEA Agency and in a 

wholly different statutory context under CEAA 1992. The Phase II Decision was a single 

discretionary Ministerial decision, based on a different set of facts, and addressing only one of the 

two activities later addressed in the Designation Decision. The Designation Decision reaching a 

different conclusion based on new facts is distinguishable from the case Coalspur cites, which 

dealt with a decision by the Canada Border Services Agency reversing its consistent past 

interpretation of provision of customs legislation, to modify its policy without explanation.152  

136. Coalspur essentially faults the Minister’s reasons for being less detailed than the record and 

the law that informed it.153 However, the Minister stated in his reasons that he considered the 

Agency’s analysis, which in turn reflected the submissions made to the Agency. There is no 

requirement in Vavilov, the IAA, or elsewhere for him to repeat the analysis upon which he 

relied.  

                                                 
146 Canada Post Corp v Canadian Union of Postal Workers, 2019 SCC 67 [Canada Post] at para 

60, AR Tab E, Tab 11.  
147 Ibid.  
148 AMOFL at para 71, AR Tab E, p. 1657. 
149 Designation Decision, AR Tab B, pp. 19-20. 
150 Honey Fashions at para 39, AR Tab E, Tab 8. 
151 Vavilov at paras 112, 131, AR Tab E, Tab 10. 
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137. Coalspur claims that it was entitled to more detailed reasons due to “the stakes”, and in 

particular the delay it says will result from an impact assessment.154 As explained above, the 

delay concern is overstated and speculative. Furthermore, Vavilov emphasizes the rights and 

interests of individuals, and particularly ordinary or vulnerable ones, in cases with “severe” 

impacts on their “life, liberty, dignity, or livelihood”, such as deportation cases.155 This is not 

comparable in severity to a company’s project potentially undergoing an impact assessment. Nor 

are the scenarios comparable in terms of certainty of effects. The Designation Decision is not a 

final decision that the Vista Expansion Phase will undergo an assessment; rather, it begins a 

process where the Agency will ultimately determine whether one is required.156  

 ORDER SOUGHT 

138. For the foregoing reasons, the Community Respondents respectfully submit that this 

application for judicial review be dismissed, with costs to the Respondents.  

139. If the Court decides that the Designation Order is unreasonable, the normal remedy is to 

remit the decision to the Minister to be decided afresh in accordance with the Court’s reasons.157 

Vavilov is clear that a court should only direct a specific outcome in limited scenarios.158 As the 

outcome is not inevitable in this case, directing the Minister to issue an order declining 

designation would be inappropriate in these circumstances.159 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 30th day of March, 2021. 

 

 

________________________________ 

Dyna Tuytel 

Solicitor for the Respondents, 

Keepers of the Water Council, Keepers of 

the Athabasca Watershed Society, and 

The West Athabasca Watershed 

Bioregional Society 

 

_________________________________ 

Daniel Cheater 

Solicitor for the Respondents, 

Keepers of the Water Council, Keepers of 

the Athabasca Watershed Society, and 

The West Athabasca Watershed Bioregional 

Society 
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An Act to establish a federal environmental assessment process 

Preamble 

WHEREAS the Government of Canada seeks to achieve sustainable development 
by conserving and enhancing environmental quality and by encouraging and 
promoting economic development that conserves and enhances environmental 
quality; 

WHEREAS environmental assessment provides an effective means of integrating 
environmental factors into planning and decision-making processes in a manner that 
promotes sustainable development; 

WHEREAS the Government of Canada is committed to exercising leadership 
within Canada and internationally in anticipating and preventing the degradation of 
environmental quality and at the same time ensuring that economic development is 
compatible with the high value Canadians place on environmental quality; 

AND WHEREAS the Government of Canada is committed to facilitating public 
participation in the environmental assessment of projects to be carried out by or 

https://www.canlii.org/en/callaws/stat/sc-1992-c-37/latestlsc-1992-c-37 .html 1/68 
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with the approval or assistance of the Government of Canada and providing access 
to the information on which those environmental assessments are based; 

NOW, THEREFORE, Her Majesty, by and with the advice and consent of the Senate 
and House of Commons of Canada, enacts as follows: 

SHORT TITLE 

Short title 

1. This Act may be cited as the Canadian Environmental Assessment Act. 

INTERPRETATION 

Definitions 

2. (1) In this Act, 

"Agency" 
« Agence » 

"Agency" means the Canadian Environmental Assessment Agency established by 
section 61 ; 

"assessment by a review panel" 
« examen par une commission » 

"assessment by a review panel" means an environmental assessment that is 
conducted by a review panel established pursuant to section 33 and that includes a 
consideration of the factors required to be considered under subsections 16(1) and 
(2); 

"comprehensive study" 
« etude approfondie » 

"comprehensive study'' means an environmental assessment that is conducted 
under section 21, and that includes a consideration of the factors required to be 
considered under subsections 16(1) and (2) ; 

"comprehensive study list" 
« liste d'etude approfondie » 

"comprehensive study list" means a list of all projects or classes of projects that 
have been prescribed by regulations made under paragraph 58(1)(i); 

"environment" 
« environnement » 

"environment" means the components of the Earth, and includes 

(a) land, water and air, including all layers of the atmosphere, 

(b) all organic and inorganic matter and living organisms, and 

(c) the interacting natural systems that include components referred to in 
paragraphs (a) and (b); 

"environmental assessment" 

https://www.canlii.org/en/callaws/stat/sc-1992-c-37/latestlsc-1992-c-37 .html 2168 
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(a) to ensure that projects are considered in a careful and precautionary manner 
before federal authorities take action in connection with them, in order to ensure 
that such projects do not cause significant adverse environmental effects; 

(b) to encourage responsible authorities to take actions that promote sustainable 
development and thereby achieve or maintain a healthy environment and a 
healthy economy; 

(b.1) to ensure that responsible authorities carry out their responsibilities in a 
coordinated manner with a view to eliminating unnecessary duplication in the 
environmental assessment process; 

(b.2) to promote cooperation and coordinated action between federal and 
provincial governments with respect to environmental assessment processes for 
projects; 

(b.3) to promote communication and cooperation between responsible authorities 
and Aboriginal peoples with respect to environmental assessment; 

(c) to ensure that projects that are to be carried out in Canada or on federal 
lands do not cause significant adverse environmental effects outside the 
jurisdictions in which the projects are carried out; and 

(d) to ensure that there be opportunities for timely and meaningful public 
participation throughout the environmental assessment process. 

Duties of the Government of Canada 

(2) In the administration of this Act, the Government of Canada, the Minister, the 
Agency and all bodies subject to the provisions of this Act, including federal 
authorities and responsible authorities, shall exercise their powers in a manner that 
protects the environment and human health and applies the precautionary principle. 

1992, c. 37, s. 4; 1993, c. 34, s. 19(F); 1994, c. 46, s. 1; 2003, c. 9, s. 2. 

ENVIRONMENTAL ASSESSMENT OF PROJECTS 

PROJECTS TO BE ASSESSED 

Projects requiring environmental assessment 

5. (1) An environmental assessment of a project is required before a federal 
authority exercises one of the following powers or performs one of the following 
duties or functions in respect of a project, namely, where a federal authority 

(a) is the proponent of the project and does any act or thing that commits the 
federal authority to carrying out the project in whole or in part; 

(b) makes or authorizes payments or provides a guarantee for a loan or any 
other form of financial assistance to the proponent for the purpose of enabling 
the project to be carried out in whole or in part, except where the financial 
assistance is in the form of any reduction, avoidance, deferral, removal, refund, 
remission or other form of relief from the payment of any tax, duty or impost 
imposed under any Act of Parliament, unless that financial assistance is provided 

https://www.canlii.org/en/callaws/stat/sc-1992-c-37/latestlsc-1992-c-37 .html 7/68 
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for the purpose of enabling an individual project specifically named in the Act, 
regulation or order that provides the relief to be carried out; 

(c) has the administration of federal lands and sells, leases or otherwise disposes 
of those lands or any interests in those lands, or transfers the administration and 
control of those lands or interests to Her Majesty in right of a province, for the 
purpose of enabling the project to be carried out in whole or in part; or 

(d) under a provision prescribed pursuant to paragraph 59(f), issues a permit or 
licence, grants an approval or takes any other action for the purpose of enabling 
the project to be carried out in whole or in part. 

Projects requiring approval of Governor in Council 

(2) Notwithstanding any other provision of this Act, 

(a) an environmental assessment of a project is required before the Governor in 
Council, under a provision prescribed pursuant to regulations made under 
paragraph 59(g), issues a permit or licence, grants an approval or takes any 
other action for the purpose of enabling the project to be carried out in whole or 
in part; and 

(b) the federal authority that, directly or through a Minister of the Crown in right 
of Canada, recommends that the Governor in Council take an action referred to 
in paragraph (a) in relation to that project 

(i) shall ensure that an environmental assessment of the project is conducted 
as early as is practicable in the planning stages of the project and before 
irrevocable decisions are made, 

(ii) is, for the purposes of this Act and the regulations, except subsection 
11(2) and sections 20 and 37, the responsible authority in relation to the 
project, 

(iii) shall consider the applicable reports and comments referred to in sections 
20 and 37, and 

(iv) where applicable, shall perform the duties of the responsible authority in 
relation to the project under section 38 as if it were the responsible authority 
in relation to the project for the purposes of paragraphs 20(1)(a) and 37(1) 
(a). 

Confidences of Queen's Privy Council for Canada 

6. Notwithstanding any other provision of this Act, no confidence of the Queen's 
Privy Council for Canada in respect of which subsection 39(1) of the Canada 
Evidence Act applies shall be disclosed or made available to any person. 

EXCLUDED PROJECTS 

Exclusions 

7. (1) An assessment of a project is not required under section 5 or sections 8 to 
10.1, where 

https://www.canlii.org/en/callaws/stat/sc-1992-c-37/latestlsc-1992-c-37 .html 8168 
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( 4) For greater certainty, agreements contemplated by subsection (3) may apply 
generally and not be specific to a particular project. 

2003, c. 9, s. 7. 

Obligation to comply with coordinator's requests 

12.5 Every federal authority shall comply in a timely manner with requests and 
determinations made by the federal environmental assessment coordinator in the 
course of carrying out its duties or functions. 

2003, c. 9, s. 7. 

ACTION OF FEDERAL AUTHORITIES SUSPENDED 

Action suspended 

13. Where a project is described in the comprehensive study list or is referred to 
a mediator or a review panel, notwithstanding any other Act of Parliament, no 
power, duty or function conferred by or under that Act or any regulation made 
thereunder shall be exercised or performed that would permit the project to be 
carried out in whole or in part unless an environmental assessment of the project 
has been completed and a course of action has been taken in relation to the project 
in accordance with paragraph 37(1) (a). 

ENVIRONMENTAL ASSESSMENT PROCESS 

GENERAL 

Environmental assessment process 

14. The environmental assessment process includes, where applicable, 

(a) a screening or comprehensive study and the preparation of a screening report 
or a comprehensive study report; 

(b) a mediation or assessment by a review panel as provided in section 29 and 
the preparation of a report; and 

(c) the design and implementation of a follow-up program. 

Scope of project 

15. (1) The scope of the project in relation to which an environmental 
assessment is to be conducted shall be determined by 

(a) the responsible authority; or 

(b) where the project is referred to a mediator or a review panel, the Minister, 
after consulting with the responsible authority. 

Same assessment for related projects 

(2) For the purposes of conducting an environmental assessment in respect of 
two or more projects, 

(a) the responsible authority, or 

https://www.canlii.org/en/callaws/stat/sc-1992-c-37/latestlsc-1992-c-37 .html 19/68 
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(b) where at least one of the projects is referred to a mediator or a review panel, 
the Minister, after consulting with the responsible authority, 

may determine that the projects are so closely related that they can be considered 
to form a single project. 

All proposed undertakings to be considered 

(3) Where a project is in relation to a physical work, an environmental 
assessment shall be conducted in respect of every construction, operation, 
modification, decommissioning, abandonment or other undertaking in relation to 
that physical work that is proposed by the proponent or that is, in the opinion of 

(a) the responsible authority, or 

(b) where the project is referred to a mediator or a review panel, the Minister, 
after consulting with the responsible authority, 

likely to be carried out in relation to that physical work. 

1992, c. 37, s. 15; 1993, c. 34, s. 21(F). 

Minister's power to establish scope of project 

15.1 (1) Despite section 15, the Minister may, if the conditions that the Minister 
establishes are met, determine that the scope of the project in relation to which an 
environmental assessment is to be conducted is limited to one or more components 
of that project. 

Availability 

(2) The conditions referred to in subsection (1) must be made available to the 
public. 

Delegation 

(3) The Minister may, in writing and subject to any conditions that the Minister 
may specify, delegate to a responsible authority in relation to a project the power 
conferred on the Minister by subsection (1) in respect of that project. 

Project or class of projects 

( 4) The delegation may be in respect of a project or a class of projects. 

2010, c. 12, s. 2155 . 

Factors to be considered 

16. (1) Every screening or comprehensive study of a project and every 
mediation or assessment by a review panel shall include a consideration of the 
following factors: 

(a) the environmental effects of the project, including the environmental effects 
of malfunctions or accidents that may occur in connection with the project and 
any cumulative environmental effects that are likely to result from the project in 

https://www.canlii.org/en/callaws/stat/sc-1992-c-37/latestlsc-1992-c-37 .html 20/68 
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combination with other projects or activities that have been or will be carried 
out; 

(b) the significance of the effects referred to in paragraph (a); 

(c) comments from the public that are received in accordance with this Act and 
the regulations; 

(cl) measures that are technically and economically feasible and that would 
mitigate any significant adverse environmental effects of the project; and 

(e) any other matter relevant to the screening, comprehensive study, mediation 
or assessment by a review panel, such as the need for the project and 
alternatives to the project, that the responsible authority or, except in the case of 
a screening, the Minister after consulting with the responsible authority, may 
require to be considered. 

Additional factors 

(2) In addition to the factors set out in subsection (1), every comprehensive 
study of a project and every mediation or assessment by a review panel shall 
include a consideration of the following factors: 

(a) the purpose of the project; 

(b) alternative means of carrying out the project that are technically and 
economically feasible and the environmental effects of any such alternative 
means; 

(c) the need for, and the requirements of, any follow-up program in respect of 
the project; and 

(cl) the capacity of renewable resources that are likely to be significantly affected 
by the project to meet the needs of the present and those of the future. 

Determination of factors 

(3) The scope of the factors to be taken into consideration pursuant to 
paragraphs (l)(a), (b) and (cl) and (2)(b), (c) and (cl) shall be determined 

(a) by the responsible authority; or 

(b) where a project is referred to a mediator or a review panel, by the Minister, 
after consulting the responsible authority, when fixing the terms of reference of 
the mediation or review panel. 

Factors not included 

( 4) An environmental assessment of a project is not required to include a 
consideration of the environmental effects that could result from carrying out the 
project in response to a national emergency for which special temporary measures 
are taken under the Emergencies Act. 

1992, c. 37, s. 16; 1993, c. 34, s. 22(F). 

Community knowledge and aboriginal traditional knowledge 
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16.1 Community knowledge and aboriginal traditional knowledge may be 
considered in conducting an environmental assessment. 

2003, c. 9, s. 8. 

Regional studies 

16.2 The results of a study of the environmental effects of possible future 
projects in a region, in which a federal authority participates, outside the scope of 
this Act, with other jurisdictions referred to in paragraph 12(5)(a), (c) or (cl), may 
be taken into account in conducting an environmental assessment of a project in the 
region, particularly in considering any cumulative environmental effects that are 
likely to result from the project in combination with other projects or activities that 
have been or will be carried out. 

2003, c. 9, s. 8. 

Publication of determinations 

16.3 The responsible authority shall document and make available to the public, 
pursuant to subsection 55(1), its determinations pursuant to section 20. 

2003, c. 9, s. 8. 

Delegation 

17. (1) A responsible authority may delegate to any person, body or jurisdiction 
within the meaning of subsection 12(5) any part of the screening or comprehensive 
study of a project or the preparation of the screening report or comprehensive study 
report, and may delegate any part of the design and implementation of a follow-up 
program, but shall not delegate the duty to take a course of action pursuant to 
subsection 20(1) or 37(1). 

Idem 

(2) For greater certainty, a responsible authority shall not take a course of action 
pursuant to subsection 20(1) or 37(1) unless it is satisfied that any duty or function 
delegated pursuant to subsection (1) has been carried out in accordance with this 
Act and the regulations. 

SCREENING 

Screening 

18. (1) Where a project is not described in the comprehensive study list or the 
exclusion list made under paragraph 59(c), the responsible authority shall ensure 
that 

(a) a screening of the project is conducted; and 

(b) a screening report is prepared. 

Source of information 

(2) Any available information may be used in conducting the screening of a 
project, but where a responsible authority is of the opinion that the information 
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An Act respecting a federal process for
impact assessments and the prevention of
significant adverse environmental effects

Loi concernant le processus fédéral
d’évaluation d’impact et la prévention
d’effets environnementaux négatifs
importants

[Assented to 21st June 2019] [Sanctionnée le 21 juin 2019]

Preamble Préambule
Whereas the Government of Canada is committed to
fostering sustainability;

Whereas the Government of Canada recognizes that
impact assessments provide an effective means of in-
tegrating scientific information and Indigenous
knowledge into decision-making processes related to
designated projects;

Whereas the Government of Canada recognizes the
importance of public participation in the impact as-
sessment process, including the planning phase, and
is committed to providing Canadians with the oppor-
tunity to participate in that process and with the in-
formation they need in order to be able to participate
in a meaningful way;

Whereas the Government of Canada recognizes that
the public should have access to the reasons on
which decisions related to impact assessments are
based;

Whereas the Government of Canada is committed, in
the course of exercising its powers and performing
its duties and functions in relation to impact, regional
and strategic assessments, to ensuring respect for
the rights of the Indigenous peoples of Canada rec-
ognized and affirmed by section 35 of the Constitu-
tion Act, 1982, and to fostering reconciliation and
working in partnership with them;

Whereas the Government of Canada is committed to
implementing the United Nations Declaration on the
Rights of Indigenous Peoples;

Attendu :

que le gouvernement du Canada s’engage à favoriser
la durabilité;

qu’il reconnaît que l’évaluation d’impact constitue un
moyen efficace pour intégrer l’information scienti-
fique et les connaissances autochtones dans les pro-
cessus décisionnels relatifs aux projets désignés;

qu’il reconnaît l’importance de la participation du pu-
blic dans le processus d’évaluation d’impact, y com-
pris à l’étape préparatoire, et s’engage à donner aux
Canadiens l’occasion d’y participer et à donner l’ac-
cès aux renseignements nécessaires pour permettre
une participation significative;

qu’il reconnaît que le public devrait avoir accès aux
motifs sur lesquels se fondent les décisions relatives
aux évaluations d’impact;

qu’il s’engage, dans l’exercice de ses attributions à
l’égard des évaluations d’impact et des évaluations
régionales et stratégiques, à veiller au respect des
droits des peuples autochtones du Canada reconnus
et confirmés par l’article 35 de la Loi constitutionnelle
de 1982 et à promouvoir la réconciliation et le travail
en partenariat avec ceux-ci;

qu’il s’engage à mettre en œuvre la Déclaration des
Nations Unies sur les droits des peuples autoch-
tones;

qu’il reconnaît l’importance de coopérer avec les ins-
tances ayant des attributions relatives à l’évaluation
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Whereas the Government of Canada recognizes the
importance of cooperating with jurisdictions that
have powers, duties and functions in relation to the
assessment of the effects of designated projects in
order that impact assessments may be conducted
more efficiently;

Whereas the Government of Canada recognizes that
a transparent, efficient and timely decision-making
process contributes to a positive investment climate
in Canada;

Whereas the Government of Canada recognizes that
impact assessment contributes to Canada’s ability to
meet its environmental obligations and its commit-
ments in respect of climate change;

Whereas the Government of Canada recognizes the
importance of encouraging innovative approaches
and technologies to reduce adverse changes to the
environment and to health, social or economic condi-
tions;

And whereas the Government of Canada recognizes
the importance of regional assessments in under-
standing the effects of existing or future physical ac-
tivities and the importance of strategic assessments
in assessing federal policies, plans or programs that
are relevant to conducting impact assessments;

des effets des projets désignés afin d’accroître
l’efficacité des évaluations d’impact;

qu’il reconnaît qu’un processus décisionnel transpa-
rent, efficace et opportun favorise un climat d’inves-
tissement positif au Canada;

qu’il reconnaît que les évaluations d’impact contri-
buent à la capacité du gouvernement du Canada de
respecter ses obligations en matière environnemen-
tale et ses engagements à l’égard des changements
climatiques;

qu’il reconnaît l’importance d’encourager des ap-
proches et technologies novatrices pour réduire les
changements négatifs causés à l’environnement et
aux conditions sanitaires, sociales ou économiques;

qu’il reconnaît l’importance des évaluations régio-
nales dans la compréhension des effets des activités
concrètes existantes ou futures et celle des évalua-
tions stratégiques dans l’évaluation des politiques,
plans ou programmes fédéraux pertinents dans le
cadre des évaluations d’impact,

Now, therefore, Her Majesty, by and with the advice
and consent of the Senate and House of Commons of
Canada, enacts as follows:

Sa Majesté, sur l’avis et avec le consentement du Sé-
nat et de la Chambre des communes du Canada,
édicte :

Short Title Titre abrégé

Short title Titre abrégé

1 This Act may be cited as the Impact Assessment Act. 1 Loi sur l’évaluation d’impact.

Interpretation Définitions et interprétation

Definitions Définitions

2 The following definitions apply in this Act.

Agency means the Impact Assessment Agency of Cana-
da that is continued under section 153. (Agence)

analyst means a person or a member of a class of per-
sons designated as an analyst under subsection 120(1).
(analyste)

assessment by a review panel means an impact as-
sessment that is conducted by a review panel. (examen
par une commission)

2 Les définitions qui suivent s’appliquent à la présente
loi.

Agence L’Agence canadienne d’évaluation d’impact,
maintenue en vertu de l’article 153. (Agency)

agent de l’autorité Personne désignée comme tel en
vertu du paragraphe 120(1) soit à titre individuel, soit au
titre de son appartenance à une catégorie déterminée.
(enforcement officer)

analyste Personne désignée comme tel en vertu du pa-
ragraphe 120(1) soit à titre individuel, soit au titre de son
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Canadian Energy Regulator means the Canadian Ener-
gy Regulator established by subsection 10(1) of the Cana-
dian Energy Regulator Act. (Régie canadienne de
l’énergie)

Canadian Nuclear Safety Commission means the
Canadian Nuclear Safety Commission established by sec-
tion 8 of the Nuclear Safety and Control Act. (Commis-
sion canadienne de sûreté nucléaire)

designated project means one or more physical activi-
ties that

(a) are carried out in Canada or on federal lands; and

(b) are designated by regulations made under para-
graph 109(b) or designated in an order made by the
Minister under subsection 9(1).

It includes any physical activity that is incidental to those
physical activities, but it does not include a physical ac-
tivity designated by regulations made under paragraph
112(1)(a.2). (projet désigné)

direct or incidental effects means effects that are di-
rectly linked or necessarily incidental to a federal author-
ity’s exercise of a power or performance of a duty or func-
tion that would permit the carrying out, in whole or in
part, of a physical activity or designated project, or to a
federal authority’s provision of financial assistance to a
person for the purpose of enabling that activity or project
to be carried out, in whole or in part. (effets directs ou
accessoires)

effects means, unless the context requires otherwise,
changes to the environment or to health, social or eco-
nomic conditions and the positive and negative conse-
quences of these changes. (effets)

effects within federal jurisdiction means, with respect
to a physical activity or a designated project,

(a) a change to the following components of the envi-
ronment that are within the legislative authority of
Parliament:

(i) fish and fish habitat, as defined in subsection
2(1) of the Fisheries Act,

(ii) aquatic species, as defined in subsection 2(1)
of the Species at Risk Act,

(iii) migratory birds, as defined in subsection 2(1)
of the Migratory Birds Convention Act, 1994, and

(iv) any other component of the environment that
is set out in Schedule 3;

appartenance à une catégorie déterminée à cet effet.
(analyst)

autorité fédérale

a) Ministre fédéral;

b) agence fédérale, société d’État mère au sens du
paragraphe 83(1) de la Loi sur la gestion des finances
publiques ou autre organisme constitué sous le régime
d’une loi fédérale et tenu de rendre compte au Parle-
ment de ses activités par l’intermédiaire d’un ministre
fédéral;

c) ministère ou établissement public mentionnés aux
annexes I, I.1 ou II de la Loi sur la gestion des fi-
nances publiques;

d) tout autre organisme mentionné à l’annexe 1.

Sont exclus le conseil exécutif et les ministres du Yukon,
des Territoires du Nord-Ouest et du Nunavut, ainsi que
les ministères et les organismes de l’administration pu-
blique de ces territoires, tout conseil de bande au sens
donné à « conseil de la bande » dans la Loi sur les In-
diens, Exportation et développement Canada et l’Office
d’investissement du régime de pensions du Canada. Est
également exclue toute société d’État au sens du para-
graphe 83(1) de la Loi sur la gestion des finances pu-
bliques qui est une filiale à cent pour cent au sens de ce
paragraphe, toute commission portuaire constituée par la
Loi sur les commissions portuaires et toute société sans
but lucratif qui a conclu une entente en vertu du para-
graphe 80(5) de la Loi maritime du Canada, à moins
qu’elle ne soit mentionnée à l’annexe 1. (federal author-
ity)

commission Toute commission constituée :

a) en vertu de l’article 41;

b) en vertu du paragraphe 44(1);

c) en vertu du paragraphe 47(1);

d) au titre d’un accord conclu en vertu des para-
graphes 39(1) ou (3);

e) au titre du document visé au paragraphe 40(2). (re-
view panel)

Commission canadienne de sûreté nucléaire La Com-
mission canadienne de sûreté nucléaire constituée par
l’article 8 de la Loi sur la sûreté et la réglementation nu-
cléaires. (Canadian Nuclear Safety Commission)
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Rights of Indigenous peoples of Canada Droits des peuples autochtones du Canada

3 For greater certainty, nothing in this Act is to be con-
strued as abrogating or derogating from the protection
provided for the rights of the Indigenous peoples of
Canada by the recognition and affirmation of those rights
in section 35 of the Constitution Act, 1982.

3 Il est entendu que la présente loi ne porte pas atteinte
à la protection des droits des peuples autochtones du
Canada découlant de leur reconnaissance et de leur
confirmation au titre de l’article 35 de la Loi constitution-
nelle de 1982.

Application Application

Non-application Non-application

4 This Act does not apply in respect of physical activities
to be carried out wholly within lands described in Sched-
ule 2.

4 La présente loi ne s’applique pas aux activités
concrètes devant être exercées entièrement sur des terres
décrites à l’annexe 2.

Her Majesty Sa Majesté

Binding on Her Majesty Sa Majesté

5 This Act is binding on Her Majesty in right of Canada
or a province.

5 La présente loi lie Sa Majesté du chef du Canada et des
provinces.

Purposes Objet

Purposes Objet

6 (1) The purposes of this Act are

(a) to foster sustainability;

(b) to protect the components of the environment,
and the health, social and economic conditions that
are within the legislative authority of Parliament from
adverse effects caused by a designated project;

(b.1) to establish a fair, predictable and efficient pro-
cess for conducting impact assessments that enhances
Canada’s competitiveness, encourages innovation in
the carrying out of designated projects and creates op-
portunities for sustainable economic development;

(c) to ensure that impact assessments of designated
projects take into account all effects — both positive
and adverse — that may be caused by the carrying out
of designated projects;

(d) to ensure that designated projects that require the
exercise of a power or performance of a duty or func-
tion by a federal authority under any Act of Parliament
other than this Act to be carried out, are considered in
a careful and precautionary manner to avoid adverse
effects within federal jurisdiction and adverse direct or
incidental effects;

(e) to promote cooperation and coordinated action
between federal and provincial governments — while

6 (1) La présente loi a pour objet :

a) de favoriser la durabilité;

b) de protéger les composantes de l’environnement et
les conditions sanitaires, sociales et économiques qui
relèvent de la compétence législative du Parlement
contre les effets négatifs importants de tout projet dé-
signé;

b.1) de mettre en place un processus d’évaluation
d’impact équitable, prévisible et efficace qui accroît la
compétitivité du Canada, encourage l’innovation dans
la réalisation de projets désignés et crée des possibili-
tés de développement économique durable;

c) de veiller à ce que l’évaluation d’impact des projets
désignés prenne en compte l’ensemble des effets qui
peuvent être entraînés par la réalisation de ces projets,
qu’ils soient positifs ou négatifs;

d) de veiller à ce que les projets désignés dont la réali-
sation exige l’exercice, par une autorité fédérale, d’at-
tributions qui lui sont conférées sous le régime d’une
loi fédérale autre que la présente loi soient étudiés
avec soin et prudence afin qu’ils n’entraînent pas d’ef-
fets relevant d’un domaine de compétence fédérale qui
sont négatifs ou d’effets directs ou accessoires néga-
tifs;
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respecting the legislative competence of each — and
the federal government and Indigenous governing
bodies that are jurisdictions, with respect to impact
assessments;

(f) to promote communication and cooperation with
Indigenous peoples of Canada with respect to impact
assessments;

(g) to ensure respect for the rights of the Indigenous
peoples of Canada recognized and affirmed by section
35 of the Constitution Act, 1982, in the course of im-
pact assessments and decision-making under this Act;

(h) to ensure that opportunities are provided for
meaningful public participation during an impact as-
sessment, a regional assessment or a strategic assess-
ment;

(i) to ensure that an impact assessment is completed
in a timely manner;

(j) to ensure that an impact assessment takes into ac-
count scientific information, Indigenous knowledge
and community knowledge;

(k) to ensure that an impact assessment takes into ac-
count alternative means of carrying out a designated
project, including through the use of best available
technologies;

(l) to ensure that projects, as defined in section 81,
that are to be carried out on federal lands, or those
that are outside Canada and that are to be carried out
or financially supported by a federal authority, are
considered in a careful and precautionary manner to
avoid significant adverse environmental effects;

(m) to encourage the assessment of the cumulative ef-
fects of physical activities in a region and the assess-
ment of federal policies, plans or programs and the
consideration of those assessments in impact assess-
ments; and

(n) to encourage improvements to impact assess-
ments through the use of follow-up programs.

e) de promouvoir, en ce qui touche les évaluations
d’impact, la collaboration des gouvernements fédéral
et provinciaux, dans le respect des compétences de
chacun, et du gouvernement fédéral et des corps diri-
geants autochtones qui sont des instances, ainsi que la
coordination de leurs activités;

f) de promouvoir la communication et la collabora-
tion avec les peuples autochtones du Canada en ce qui
touche les évaluations d’impact;

g) de veiller au respect des droits des peuples autoch-
tones du Canada reconnus et confirmés par l’article 35
de la Loi constitutionnelle de 1982, dans le cadre des
évaluations d’impact et de la prise de décisions sous le
régime de la présente loi;

h) de veiller à ce que le public ait la possibilité de par-
ticiper de façon significative aux évaluations d’impact,
aux évaluations régionales ou aux évaluations straté-
giques;

i) de veiller à ce que les évaluations d’impact soient
menées à terme en temps opportun;

j) de veiller à ce que les évaluations d’impact prennent
en compte l’information scientifique, les connais-
sances autochtones et les connaissances des collectivi-
tés;

k) de veiller à ce que les évaluations d’impact
prennent en compte les solutions de rechange à la réa-
lisation des projets désignés, notamment l’utilisation
des meilleures technologies disponibles;

l) de veiller à ce que soient étudiés avec soin et pru-
dence, afin qu’ils n’entraînent pas d’effets environne-
mentaux négatifs importants, les projets au sens de
l’article 81 qui sont réalisés sur un territoire domanial,
qu’une autorité fédérale réalise à l’étranger ou pour
lesquels elle accorde une aide financière en vue de leur
réalisation à l’étranger;

m) d’encourager l’évaluation des effets cumulatifs
d’activités concrètes dans une région, l’évaluation des
politiques, plans ou programmes fédéraux ainsi que la
prise en compte de ces évaluations dans le cadre des
évaluations d’impact;

n) d’encourager l’amélioration des évaluations d’im-
pact au moyen de programmes de suivi.

Mandate Mission

(2) The Government of Canada, the Minister, the Agency
and federal authorities, in the administration of this Act,
must exercise their powers in a manner that fosters

(2) Pour l’application de la présente loi, le gouvernement
du Canada, le ministre, l’Agence et les autorités fédérales
doivent exercer leurs pouvoirs de manière à favoriser la
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community or people and the proponent have agreed
that the act or thing may be done.

collectivité ou du peuple autochtones pour que la mesure
soit prise.

Federal authority Autorité fédérale

8 A federal authority must not exercise any power or
perform any duty or function conferred on it under any
Act of Parliament other than this Act that could permit a
designated project to be carried out in whole or in part
and must not provide financial assistance to any person
for the purpose of enabling that designated project to be
carried out, in whole or in part, unless

(a) the Agency makes a decision under subsection
16(1) that no impact assessment of the designated
project is required and posts that decision on the In-
ternet site; or

(b) the decision statement with respect to the desig-
nated project that is issued to the proponent of the
designated project under section 65 sets out that the
effects that are indicated in the report with respect to
the impact assessment of that project are in the public
interest.

8 L’autorité fédérale ne peut exercer les attributions qui
lui sont conférées sous le régime d’une loi fédérale autre
que la présente loi et qui pourraient permettre la réalisa-
tion en tout ou en partie d’un projet désigné et ne peut
accorder à quiconque une aide financière en vue de per-
mettre la réalisation en tout ou en partie d’un tel projet
que si, selon le cas :

a) l’Agence décide, au titre du paragraphe 16(1),
qu’aucune évaluation d’impact du projet n’est requise
et affiche sa décision sur le site Internet;

b) la déclaration remise au promoteur au titre de l’ar-
ticle 65 relativement au projet donne avis d’une déci-
sion portant que les effets qui sont identifiés dans le
rapport d’évaluation d’impact du projet sont dans l’in-
térêt public.

Designation of Physical Activity Désignation des activités
concrètes

Minister’s power to designate Pouvoir du ministre de désigner

9 (1) The Minister may, on request or on his or her own
initiative, by order, designate a physical activity that is
not prescribed by regulations made under paragraph
109(b) if, in his or her opinion, either the carrying out of
that physical activity may cause adverse effects within
federal jurisdiction or adverse direct or incidental effects,
or public concerns related to those effects warrant the
designation.

9 (1) Le ministre peut par arrêté, sur demande ou de sa
propre initiative, désigner toute activité concrète qui
n’est pas désignée par règlement pris en vertu de l’alinéa
109b), s’il estime que l’exercice de l’activité peut entraîner
des effets relevant d’un domaine de compétence fédérale
qui sont négatifs ou des effets directs ou accessoires né-
gatifs, ou que les préoccupations du public concernant
ces effets le justifient.

Factors to be taken into account Éléments pris en compte

(2) Before making the order, the Minister may consider
adverse impacts that a physical activity may have on the
rights of the Indigenous peoples of Canada — including
Indigenous women — recognized and affirmed by section
35 of the Constitution Act, 1982 as well as any relevant
assessment referred to in section 92, 93 or 95.

(2) Avant de prendre l’arrêté, le ministre peut prendre en
compte les répercussions préjudiciables que l’activité
concrète peut avoir sur les droits des peuples autoch-
tones du Canada — incluant les femmes autochtones —
reconnus et confirmés par l’article 35 de la Loi constitu-
tionnelle de 1982 ainsi que toute évaluation pertinente vi-
sée aux articles 92, 93 ou 95.

Agency’s power to require information Pouvoir d’exiger des renseignements

(3) The Agency may require any person or entity to pro-
vide information with respect to any physical activity that
can be designated under subsection (1).

(3) L’Agence peut exiger de toute personne ou entité
qu’elle lui fournisse des renseignements relativement à
toute activité concrète qui peut être désignée en vertu du
paragraphe (1).
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Minister’s response — time limit Réponse du ministre — délai

(4) The Minister must respond, with reasons, to a re-
quest referred to in subsection (1) within 90 days after
the day on which it is received. The Minister must ensure
that his or her response is posted on the Internet site.

(4) Le ministre répond, motifs à l’appui, à la demande vi-
sée au paragraphe (1) dans les quatre-vingt-dix jours sui-
vant sa réception et, dans un tel cas, il veille à ce que la
réponse soit affichée sur le site Internet.

Suspending time limit Suspension du délai

(5) The Agency may suspend the time limit for respond-
ing to the request until any activity that is prescribed by
regulations made under paragraph 112(1)(c) is complet-
ed. If the Agency suspends the time limit, it must post on
the Internet site a notice that sets out its reasons for do-
ing so.

(5) L’Agence peut suspendre le délai prévu pour ré-
pondre à la demande jusqu’à ce que l’exercice de toute
activité désignée par règlement pris en vertu de l’alinéa
112(1)c) soit terminé et, dans un tel cas, elle affiche un
avis sur le site Internet indiquant les motifs à l’appui.

Notice posted on Internet site Avis affiché sur le site Internet

(6) When the Agency is of the opinion that the pre-
scribed activity is completed, it must post a notice to that
effect on the Internet site.

(6) Lorsqu’elle estime que l’exercice de l’activité visée au
paragraphe (5) est terminé, l’Agence affiche un avis à cet
effet sur le site Internet.

Limitation Restriction

(7) The Minister must not make the designation referred
to in subsection (1) if

(a) the carrying out of the physical activity has sub-
stantially begun; or

(b) a federal authority has exercised a power or per-
formed a duty or function conferred on it under any
Act of Parliament other than this Act that could permit
the physical activity to be carried out, in whole or in
part.

(7) Le ministre ne peut exercer le pouvoir prévu au para-
graphe (1) si, selon le cas :

a) l’essentiel de l’exercice de l’activité concrète a com-
mencé;

b) une autorité fédérale a exercé des attributions qui
lui sont conférées sous le régime d’une loi fédérale
autre que la présente loi et qui pourraient permettre
l’exercice en tout ou en partie de l’activité.

Posting of notice of order on Internet site Avis de l’arrêté affiché sur le site Internet

(8) The Agency must post on the Internet site a copy of
the order made under subsection (1).

(8) L’Agence affiche une copie de l’arrêté pris au titre du
paragraphe (1) sur le site Internet.

Planning Phase Étape préparatoire

Obligations Obligations

Proponent’s obligation — description of designated
project

Obligation des promoteurs — description du projet
désigné

10 (1) The proponent of a designated project must pro-
vide the Agency with an initial description of the project
that includes the information prescribed by regulations
made under paragraph 112(1)(a).

10 (1) Le promoteur d’un projet désigné fournit à
l’Agence une description initiale du projet, qui contient
les renseignements prévus par règlement pris en vertu de
l’alinéa 112(1)a).

Copy posted on Internet site Copie affichée sur le site Internet

(2) The Agency must post a copy of the description on
the Internet site.

(2) L’Agence affiche une copie de la description sur le
site Internet.
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Public participation Participation du public

11 The Agency must ensure that the public is provided
with an opportunity to participate meaningfully, in a
manner that the Agency considers appropriate, in its
preparations for a possible impact assessment of a desig-
nated project, including by inviting the public to provide
comments within the period that it specifies.

11 L’Agence veille à ce que le public ait la possibilité de
participer de façon significative, selon les modalités
qu’elle estime indiquées, à ses travaux préparatoires en
vue de l’évaluation d’impact éventuelle d’un projet dési-
gné, notamment en l’invitant à lui faire des observations
dans le délai qu’elle précise.

Agency’s obligation — offer to consult Obligation de l’Agence — offre de consulter

12 For the purpose of preparing for a possible impact
assessment of a designated project, the Agency must of-
fer to consult with any jurisdiction that has powers, du-
ties or functions in relation to an assessment of the envi-
ronmental effects of the designated project and any
Indigenous group that may be affected by the carrying
out of the designated project.

12 Afin de préparer l’évaluation d’impact éventuelle
d’un projet désigné, l’Agence est tenue d’offrir de consul-
ter toute instance qui a des attributions relatives à l’éva-
luation des effets environnementaux du projet et tout
groupe autochtone qui peut être touché par la réalisation
du projet.

Federal authority’s obligation Obligation des autorités fédérales

13 (1) Every federal authority that is in possession of
specialist or expert information or knowledge with re-
spect to a designated project that is the subject of the
Agency’s preparations must, on the Agency’s request and
within the period that it specifies, make that information
or knowledge available to the Agency.

13 (1) Il incombe à toute autorité fédérale possédant
l’expertise ou les connaissances voulues en ce qui touche
un projet désigné faisant l’objet de travaux préparatoires
de fournir à l’Agence, sur demande et dans le délai qu’elle
précise, les renseignements utiles.

Engaging proponent Lancement des discussions

(2) Every federal authority that has powers, duties or
functions conferred on it under any Act of Parliament
other than this Act with respect to a designated project
that is the subject of the Agency’s preparations — includ-
ing the Canadian Energy Regulator, the Canadian Nucle-
ar Safety Commission, the Canada-Nova Scotia Offshore
Petroleum Board and the Canada–Newfoundland and
Labrador Offshore Petroleum Board — must, on the
Agency’s request, engage the proponent of the designated
project in order that the federal authority may specify to
the proponent the information, if any, that it may require
in order to exercise those powers or perform those duties
or functions.

(2) Toute autorité fédérale ayant des attributions qui lui
sont conférées sous le régime d’une loi fédérale autre que
la présente loi à l’égard d’un projet désigné faisant l’objet
de travaux préparatoires — notamment la Régie cana-
dienne de l’énergie, la Commission canadienne de sûreté
nucléaire, l’Office Canada — Nouvelle-Écosse des hydro-
carbures extracôtiers et l’Office Canada — Terre-Neuve-
et-Labrador des hydrocarbures extracôtiers — est tenue,
sur demande de l’Agence, d’entamer des discussions avec
le promoteur du projet afin que l’autorité fédérale puisse
lui préciser les renseignements dont elle pourrait avoir
besoin pour exercer ces attributions.

Agency’s obligation — summary of issues Obligation de l’Agence — sommaire

14 (1) The Agency must provide the proponent of a des-
ignated project with a summary of issues with respect to
that project that it considers relevant, including issues
that are raised by the public or by any jurisdiction or In-
digenous group that is consulted under section 12, and
with any information or knowledge made available to it
by a federal authority that the Agency considers appro-
priate.

14 (1) L’Agence transmet au promoteur d’un projet dé-
signé le sommaire des questions à l’égard du projet
qu’elle estime pertinentes, notamment les questions sou-
levées par le public ou par toute instance ou tout groupe
autochtone consultés en application de l’article 12, et tout
renseignement fourni par une autorité fédérale possé-
dant l’expertise ou les connaissances voulues que
l’Agence estime indiqué.

Copy posted on Internet site Copie affichée sur le site Internet

(2) The Agency must post on the Internet site a copy of
the summary of issues that it provided to the proponent.

(2) L’Agence affiche une copie du sommaire qu’elle
transmet au promoteur sur le site Internet.
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Proponent’s obligation — notice Obligation du promoteur — avis

15 (1) The proponent must provide the Agency with a
notice that sets out, in accordance with the regulations,
how it intends to address the issues referred to in section
14 and a detailed description of the designated project
that includes the information prescribed by regulations
made under paragraph 112(1)(a).

15 (1) Le promoteur d’un projet désigné fournit à
l’Agence un avis qui indique, conformément aux règle-
ments, la façon dont il entend répondre aux questions vi-
sées à l’article 14 et qui comprend une description dé-
taillée du projet qui contient les renseignements prévus
par règlement pris en vertu de l’alinéa 112(1)a).

Additional information Renseignements supplémentaires

(2) If, after receiving the notice from the proponent, the
Agency is of the opinion that a decision cannot be made
under subsection 16(1) because the description or the
prescribed information set out in the notice is incomplete
or does not contain sufficient details, the Agency may re-
quire the proponent to provide an amended notice that
includes the information or details that the Agency speci-
fies.

(2) Si elle estime qu’une décision ne peut être prise au
titre du paragraphe 16(1) du fait que la description ou les
renseignements prévus par règlement qui ont été fournis
par le promoteur sont incomplets ou qu’ils ne sont pas
suffisamment précis, l’Agence peut exiger du promoteur
qu’il lui fournisse une version modifiée de l’avis dans la-
quelle il ajoute les renseignements ou les précisions
qu’elle demande.

Copy posted on Internet site Copie affichée sur le site Internet

(3) When the Agency is satisfied that the notice includes
all of the information or details that it specified, it must
post a copy of the notice on the Internet site.

(3) Lorsqu’elle est convaincue que l’avis comprend tous
les renseignements ou toutes les précisions qu’elle de-
mande, l’Agence en affiche une copie sur le site Internet.

Decisions Regarding Impact
Assessments

Décisions à l’égard des évaluations
d’impact

Agency’s Decision Décision de l’Agence

Decision Décision

16 (1) After posting a copy of the notice on the Internet
site under subsection 15(3), the Agency must decide
whether an impact assessment of the designated project
is required.

16 (1) Après l’affichage sur le site Internet de la copie de
l’avis au titre du paragraphe 15(3), l’Agence décide si une
évaluation d’impact du projet désigné est requise.

Factors Éléments à considérer

(2) In making its decision, the Agency must take into ac-
count the following factors:

(a) the description referred to in section 10 and any
notice referred to in section 15;

(b) the possibility that the carrying out of the desig-
nated project may cause adverse effects within federal
jurisdiction or adverse direct or incidental effects;

(c) any adverse impact that the designated project
may have on the rights of the Indigenous peoples of
Canada recognized and affirmed by section 35 of the
Constitution Act, 1982;

(d) any comments received within the time period
specified by the Agency from the public and from any

(2) Pour prendre sa décision, l’Agence prend en compte
les éléments suivants :

a) la description visée à l’article 10 et tout avis visé à
l’article 15;

b) la possibilité que la réalisation du projet entraîne
des effets relevant d’un domaine de compétence fédé-
rale qui sont négatifs ou des effets directs ou acces-
soires négatifs;

c) les répercussions préjudiciables que le projet peut
avoir sur les droits des peuples autochtones du
Canada reconnus et confirmés par l’article 35 de la Loi
constitutionnelle de 1982;

d) les observations reçues, dans le délai fixé par
l’Agence, du public et de toute instance ou de tout
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jurisdiction or Indigenous group that is consulted un-
der section 12;

(e) any relevant assessment referred to in section 92,
93 or 95;

(f) any study that is conducted or plan that is pre-
pared by a jurisdiction — in respect of a region that is
related to the designated project — and that has been
provided to the Agency; and

(g) any other factor that the Agency considers rele-
vant.

groupe autochtone consultés en application de l’article
12;

e) toute évaluation pertinente visée aux articles 92, 93
ou 95;

f) toute étude effectuée ou tout plan préparé par une
quelconque instance, qui ont été fournis à l’Agence, à
l’égard d’une région ayant un lien avec le projet;

g) tout autre élément que l’Agence estime utile.

Posting notice on Internet site Avis affiché sur le site Internet

(3) The Agency must post a notice of its decision and the
reasons for it on the Internet site.

(3) L’Agence affiche un avis de sa décision sur le site In-
ternet, motifs à l’appui.

Minister’s Notice Décision du ministre

Minister’s obligation Avis du ministre

17 (1) If, before the Agency provides the proponent of a
designated project with a notice of the commencement of
the impact assessment of the designated project under
subsection 18(1), a federal authority advises the Minister
that it will not be exercising a power conferred on it un-
der an Act of Parliament other than this Act that must be
exercised for the project to be carried out in whole or in
part, or the Minister is of the opinion that it is clear that
the designated project would cause unacceptable envi-
ronmental effects within federal jurisdiction, the Minis-
ter must provide the proponent with a written notice that
he or she has been so advised or is of that opinion. The
written notice must set out the reasons why the federal
authority will not exercise its power or the basis for the
Minister’s opinion.

17 (1) Si, avant que l’Agence ne fournisse, en applica-
tion du paragraphe 18(1), l’avis du début de l’évaluation
d’impact à l’égard d’un projet désigné, une autorité fédé-
rale avise le ministre qu’elle n’exercera pas un pouvoir
qui lui est conféré sous le régime d’une loi fédérale autre
que la présente loi et dont l’exercice est nécessaire à la
réalisation en tout ou en partie du projet, ou si le mi-
nistre conclut qu’il est évident que le projet entraînerait
des effets relevant d’un domaine de compétence fédérale
qui relèvent de l’environnement et qui sont inaccep-
tables, le ministre avise, par écrit, le promoteur du projet
de ce fait. L’avis précise les motifs pour lesquels l’autorité
n’exercera pas ses pouvoirs ou pour lesquels le ministre
en est venu à cette conclusion.

Copy posted on Internet site Copie affichée sur le site Internet

(2) The Agency must post a copy of the notice on the In-
ternet site.

(2) L’Agence affiche une copie de l’avis sur le site Inter-
net.

Information Gathering Collecte de renseignements

Notice of commencement Avis du début de l’évaluation d’impact

18 (1) If the Agency decides that an impact assessment
of a designated project is required — and the Minister
does not approve the substitution of a process under sec-
tion 31 in respect of the designated project — the Agency
must, within 180 days after the day on which it posts a
copy of the description of the designated project under
subsection 10(2), provide the proponent of that project
with

18 (1) Si elle décide qu’une évaluation d’impact d’un
projet désigné est requise — et que le ministre n’a pas au-
torisé la substitution visée à l’article 31 à l’égard du projet
—, l’Agence fournit au promoteur du projet, dans les cent
quatre-vingts jours suivant l’affichage d’une copie de la
description du projet en application du paragraphe 10(2),
ce qui suit :

a) un avis du début de l’évaluation d’impact dans le-
quel elle indique les études ou les renseignements
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review panel — must offer to consult and cooperate with
respect to the impact assessment of the designated
project with

(a) any jurisdiction referred to in paragraph (a) of the
definition jurisdiction in section 2 if the jurisdiction
has powers, duties or functions in relation to an as-
sessment of the environmental effects of a designated
project that includes activities that are regulated un-
der the Canada Oil and Gas Operations Act, the
Canada-Nova Scotia Offshore Petroleum Resources
Accord Implementation Act, the Canada-Newfound-
land and Labrador Atlantic Accord Implementation
Act or the Canada Transportation Act; and

(b) any jurisdiction referred to in paragraphs (c) to (i)
of that definition if the jurisdiction has powers, duties
or functions in relation to an assessment of the envi-
ronmental effects of the designated project.

ministre est tenu d’offrir de consulter toute instance ci-
après et de coopérer avec elle à l’égard de l’évaluation
d’impact du projet :

a) toute instance visée à l’alinéa a) de la définition de
instance à l’article 2 qui a des attributions relatives à
l’évaluation des effets environnementaux du projet, si
le projet comprend des activités régies par la Loi sur
les opérations pétrolières au Canada, la Loi de mise
en œuvre de l’Accord Canada — Nouvelle-Écosse sur
les hydrocarbures extracôtiers, la Loi de mise en
œuvre de l’Accord atlantique Canada — Terre-Neuve-
et-Labrador ou la Loi sur les transports au Canada;

b) toute instance visée à l’un des alinéas c) à i) de
cette définition qui a des attributions relatives à l’éva-
luation des effets environnementaux du projet.

Factors To Be Considered Éléments à examiner

Factors — impact assessment Éléments — évaluation d’impact

22 (1) The impact assessment of a designated project,
whether it is conducted by the Agency or a review panel,
must take into account the following factors:

(a) the changes to the environment or to health, social
or economic conditions and the positive and negative
consequences of these changes that are likely to be
caused by the carrying out of the designated project,
including

(i) the effects of malfunctions or accidents that may
occur in connection with the designated project,

(ii) any cumulative effects that are likely to result
from the designated project in combination with
other physical activities that have been or will be
carried out, and

(iii) the result of any interaction between those ef-
fects;

(b) mitigation measures that are technically and eco-
nomically feasible and that would mitigate any ad-
verse effects of the designated project;

(c) the impact that the designated project may have
on any Indigenous group and any adverse impact that
the designated project may have on the rights of the
Indigenous peoples of Canada recognized and af-
firmed by section 35 of the Constitution Act, 1982;

(d) the purpose of and need for the designated
project;

22 (1) L’évaluation d’impact d’un projet désigné, qu’elle
soit effectuée par l’Agence ou par une commission, prend
en compte les éléments suivants :

a) les changements causés à l’environnement ou aux
conditions sanitaires, sociales ou économiques et les
répercussions positives et négatives de tels change-
ments que la réalisation du projet est susceptible d’en-
traîner, y compris :

(i) ceux causés par les accidents ou défaillances
pouvant en résulter,

(ii) les effets cumulatifs que sa réalisation, combi-
née à l’exercice d’autres activités concrètes, passées
ou futures, est susceptible de causer,

(iii) le résultat de toute interaction entre ces effets;

b) les mesures d’atténuation réalisables, sur les plans
technique et économique, des effets négatifs du projet;

c) les répercussions que le projet désigné peut avoir
sur tout groupe autochtone et les répercussions préju-
diciables qu’il peut avoir sur les droits des peuples au-
tochtones du Canada reconnus et confirmés par l’ar-
ticle 35 de la Loi constitutionnelle de 1982;

d) les raisons d’être et la nécessité du projet;

bgabel
Line

bgabel
Line

bgabel
Line

bgabel
Line



Impact Assessment Act Loi sur l’évaluation d’impact
Impact Assessments Évaluations d’impact
Factors To Be Considered Éléments à examiner
Section 22 Article 22

Current to March 10, 2021

Last amended on August 28, 2019

20 À jour au 10 mars 2021

Dernière modification le 28 août 2019

(e) alternative means of carrying out the designated
project that are technically and economically feasible,
including through the use of best available technolo-
gies, and the effects of those means;

(f) any alternatives to the designated project that are
technically and economically feasible and are directly
related to the designated project;

(g) Indigenous knowledge provided with respect to
the designated project;

(h) the extent to which the designated project con-
tributes to sustainability;

(i) the extent to which the effects of the designated
project hinder or contribute to the Government of
Canada’s ability to meet its environmental obligations
and its commitments in respect of climate change;

(j) any change to the designated project that may be
caused by the environment;

(k) the requirements of the follow-up program in re-
spect of the designated project;

(l) considerations related to Indigenous cultures
raised with respect to the designated project;

(m) community knowledge provided with respect to
the designated project;

(n) comments received from the public;

(o) comments from a jurisdiction that are received in
the course of consultations conducted under section
21;

(p) any relevant assessment referred to in section 92,
93 or 95;

(q) any assessment of the effects of the designated
project that is conducted by or on behalf of an Indige-
nous governing body and that is provided with respect
to the designated project;

(r) any study or plan that is conducted or prepared by
a jurisdiction — or an Indigenous governing body not
referred to in paragraph (f) or (g) of the definition ju-
risdiction in section 2 — that is in respect of a region
related to the designated project and that has been
provided with respect to the project;

(s) the intersection of sex and gender with other iden-
tity factors; and

e) les solutions de rechange à la réalisation du projet
qui sont réalisables sur les plans technique et écono-
mique, notamment les meilleures technologies
disponibles, et les effets de ces solutions;

f) les solutions de rechange au projet qui sont réali-
sables sur les plans technique et économique et qui
sont directement liées au projet;

g) les connaissances autochtones fournies à l’égard du
projet;

h) la mesure dans laquelle le projet contribue à la du-
rabilité;

i) la mesure dans laquelle les effets du projet portent
atteinte ou contribuent à la capacité du gouvernement
du Canada de respecter ses obligations en matière en-
vironnementale et ses engagements à l’égard des
changements climatiques;

j) les changements qui pourraient être apportés au
projet du fait de l’environnement;

k) les exigences du programme de suivi du projet;

l) les enjeux relatifs aux cultures autochtones soulevés
à l’égard du projet;

m) les connaissances des collectivités fournies à
l’égard du projet;

n) les observations reçues du public;

o) les observations reçues d’une quelconque instance
dans le cadre des consultations tenues en application
de l’article 21;

p) toute évaluation pertinente visée aux articles 92, 93
ou 95;

q) toute évaluation des effets du projet effectuée par
un corps dirigeant autochtone ou au nom de celui-ci et
qui est fournie à l’égard du projet;

r) toute étude effectuée ou tout plan préparé par une
quelconque instance — ou un corps dirigeant autoch-
tone non visé aux alinéas f) et g) de la définition de
instance à l’article 2 — qui a été fourni à l’égard du
projet et qui est relatif à une région ayant un lien avec
le projet;

s) l’interaction du sexe et du genre avec d’autres fac-
teurs identitaires;

t) tout autre élément utile à l’évaluation d’impact dont
l’Agence peut exiger la prise en compte.
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(t) any other matter relevant to the impact assessment
that the Agency requires to be taken into account.

Scope of factors Portée des éléments

(2) The Agency’s determination of the scope of the fac-
tors made under subsection 18(1.2) applies when those
factors are taken into account under subsection (1).

(2) L’évaluation de la portée des éléments effectuée par
l’Agence en application du paragraphe 18(1.2) s’applique
lorsque ces éléments sont pris en compte en application
du paragraphe (1).

Federal Authority’s Obligation Obligation des autorités fédérales

Specialist or expert information Fourniture des renseignements pertinents

23 Every federal authority that is in possession of spe-
cialist or expert information or knowledge with respect to
a designated project that is subject to an impact assess-
ment must, on request, make that information or knowl-
edge available, within the specified period, to

(a) the Agency;

(b) the review panel; and

(c) a government, an agency or body, or a jurisdiction
that conducts an assessment of the designated project
under a substituted process approved under section
31.

23 Il incombe à toute autorité fédérale possédant l’ex-
pertise ou les connaissances voulues en ce qui touche un
projet désigné devant faire l’objet d’une évaluation d’im-
pact de fournir, sur demande et dans le délai précisé, les
renseignements utiles :

a) à l’Agence;

b) à la commission;

c) au gouvernement, à l’organisme ou à l’instance qui
effectue une évaluation du projet qui découle d’un
processus d’évaluation se substituant à l’évaluation
d’impact au titre d’une autorisation donnée en vertu
de l’article 31.

Impact Assessment by Agency Évaluation d’impact effectuée par
l’Agence

General Rules Règles générales

Application only when no referral to review panel Application en l’absence de renvoi pour examen par
une commission

24 Sections 25 to 29 cease to apply to a designated
project if the impact assessment of the project is referred
by the Minister to a review panel.

24 Les articles 25 à 29 cessent de s’appliquer au projet
désigné si le ministre renvoie l’évaluation d’impact du
projet pour examen par une commission.

Agency’s obligations Obligations de l’Agence

25 The Agency must ensure that

(a) an impact assessment of the designated project is
conducted; and

(b) a report is prepared with respect to that impact as-
sessment.

25 L’Agence veille :

a) à ce qu’il soit procédé à l’évaluation d’impact du
projet désigné;

b) à ce que soit établi un rapport d’évaluation d’im-
pact du projet.

Information Renseignements

26 (1) The Agency may, when conducting the impact as-
sessment of a designated project and preparing the re-
port with respect to that impact assessment, use any in-
formation that is available to it.

26 (1) Dans le cadre de l’évaluation d’impact d’un projet
désigné et de l’établissement du rapport d’évaluation
d’impact du projet, l’Agence peut utiliser tous les rensei-
gnements disponibles.
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Studies and collection of information Études et collecte de renseignements

(2) However, if the Agency is of the opinion that there is
not sufficient information available to it for the purpose
of conducting the impact assessment or preparing the re-
port with respect to the impact assessment, it may re-
quire the collection of any information or the undertak-
ing of any study that, in the Agency’s opinion, is
necessary for that purpose, including requiring the pro-
ponent to collect that information or undertake that
study.

(2) Toutefois, si elle est d’avis que les renseignements
disponibles ne lui permettent pas de procéder à l’évalua-
tion d’impact ou d’établir le rapport d’évaluation d’im-
pact, elle peut faire procéder, notamment par le promo-
teur, aux études et à la collecte de renseignements qu’elle
estime nécessaires à cette fin.

Public participation Participation du public

27 The Agency must ensure that the public is provided
with an opportunity to participate meaningfully, in a
manner that the Agency considers appropriate, within
the time period specified by the Agency, in the impact as-
sessment of a designated project.

27 L’Agence veille à ce que le public ait la possibilité de
participer de façon significative, selon les modalités
qu’elle estime indiquées et dans le délai qu’elle fixe, à
l’évaluation d’impact des projets désignés.

Public notice in certain cases — draft report Avis public d’une ébauche du rapport dans certains
cas

28 (1) The Agency must ensure that a draft report with
respect to the impact assessment of a designated project
is prepared, and must ensure that the following are post-
ed on the Internet site:

(a) a copy of the draft report or an indication of how a
copy may be obtained; and

(b) a notice that invites the public to provide com-
ments on the draft report within the period specified.

28 (1) L’Agence veille à ce qu’une ébauche du rapport
d’évaluation d’impact du projet désigné soit établie et à
ce que soient affichés sur le site Internet :

a) une copie de l’ébauche du rapport ou une indica-
tion de la façon de se la procurer;

b) un avis invitant le public à lui faire des observa-
tions sur l’ébauche du rapport dans le délai qui y est
précisé.

Final report submitted to Minister Rapport final remis au ministre

(2) After taking into account any comments received
from the public, the Agency must, subject to subsection
(5), finalize the report with respect to the impact assess-
ment of the designated project and submit it to the Min-
ister no later than 300 days after the day on which the no-
tice referred to in subsection 19(4) is posted on the
Internet site.

(2) Après avoir pris en compte les observations qui lui
sont présentées, l’Agence, sous réserve du paragraphe
(5), finalise le rapport d’évaluation d’impact et le pré-
sente au ministre dans les trois cents jours suivant l’affi-
chage sur le site Internet de l’avis visé au paragraphe
19(4).

Effects set out in report Effets indiqués — rapport

(3) The report must set out the effects that, in the Agen-
cy’s opinion, are likely to be caused by the carrying out of
the designated project. It must also indicate, from among
the effects set out in the report, those that are adverse ef-
fects within federal jurisdiction and those that are ad-
verse direct or incidental effects, and specify the extent to
which those effects are significant.

(3) Le rapport indique les effets que, selon l’Agence, la
réalisation du projet désigné est susceptible d’entraîner.
Il identifie, parmi ces effets, les effets relevant d’un do-
maine de compétence fédérale qui sont négatifs ainsi que
les effets directs ou accessoires négatifs et précise la me-
sure dans laquelle ils sont importants.

Report — Indigenous knowledge Connaissances autochtones — rapport

(3.1) Subject to section 119, the report must set out how
the Agency, in determining the effects that are likely to
be caused by the carrying out of the designated project,

(3.1) Le rapport indique, sous réserve de l’article 119, de
quelle manière l’Agence a pris en compte et utilisé —
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this Act and the regulations in respect of an impact as-
sessment.

Additional information Renseignements supplémentaires

35 If, after taking into account the report with respect to
the impact assessment of a designated project that is sub-
mitted to the Minister at the end of the assessment under
the substituted process approved under section 31, the
Agency is of the opinion that additional information is
required for the purposes of subsection 60(1), it may re-
quire the proponent of the designated project to provide
the additional information to the Minister or may make a
request to the jurisdiction that followed the process to
provide that information to the Minister.

35 Si, après avoir pris en compte le rapport présenté au
ministre à l’égard d’un projet désigné au terme de l’éva-
luation autorisée en application de l’article 31, elle est
d’avis que des renseignements supplémentaires sont re-
quis pour l’application du paragraphe 60(1), l’Agence
peut exiger que le promoteur du projet désigné les four-
nisse au ministre ou demander à l’instance ayant effectué
l’évaluation de les fournir à ce dernier.

Impact Assessment by a Review
Panel

Évaluation d’impact renvoyée pour
examen par une commission

General Rules Règles générales

Referral to review panel Renvoi pour examen par une commission

36 (1) Within 45 days after the day on which the notice
of the commencement of the impact assessment of a des-
ignated project is posted on the Internet site, the Minis-
ter may, if he or she is of the opinion that it is in the pub-
lic interest, refer the impact assessment to a review
panel.

36 (1) Dans les quarante-cinq jours suivant l’affichage
sur le site Internet de l’avis du début de l’évaluation d’im-
pact d’un projet désigné, le ministre peut, s’il l’estime
dans l’intérêt public, renvoyer l’évaluation d’impact du
projet pour examen par une commission.

Public interest Intérêt public

(2) The Minister’s determination regarding whether the
referral of the impact assessment of the designated
project to a review panel is in the public interest must in-
clude a consideration of the following factors:

(a) the extent to which the effects within federal juris-
diction or the direct or incidental effects that the car-
rying out of the designated project may cause are ad-
verse;

(b) public concerns related to those effects;

(c) opportunities for cooperation with any jurisdiction
that has powers, duties or functions in relation to an
assessment of the environmental effects of the desig-
nated project or any part of it; and

(d) any adverse impact that the designated project
may have on the rights of the Indigenous peoples of
Canada recognized and affirmed by section 35 of the
Constitution Act, 1982.

(2) Il tient notamment compte des éléments ci-après
lorsqu’il décide s’il est dans l’intérêt public de renvoyer
l’évaluation d’impact du projet désigné pour examen par
une commission :

a) la mesure dans laquelle les effets relevant d’un do-
maine de compétence fédérale ou les effets directs ou
accessoires que le projet pourrait entraîner sont néga-
tifs;

b) les préoccupations du public concernant ces effets;

c) la possibilité de coopérer avec toute instance qui
exerce des attributions relatives à l’évaluation des ef-
fets environnementaux de tout ou partie du projet;

d) les répercussions préjudiciables que le projet peut
avoir sur les droits des peuples autochtones du
Canada reconnus et confirmés par l’article 35 de la Loi
constitutionnelle de 1982.
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Suspending time limit Suspension du délai

(3) The Agency may suspend the time limit within which
the Minister may refer an impact assessment to a review
panel until any activity that is prescribed by regulations
made under paragraph 112(1)(c) is completed. If the
Agency suspends the time limit, it must post on the In-
ternet site a notice that sets out its reasons for doing so.

(3) L’Agence peut suspendre le délai dont dispose le mi-
nistre pour renvoyer l’évaluation d’impact du projet pour
examen par une commission jusqu’à ce que toute activité
désignée par règlement pris en vertu de l’alinéa 112(1)c)
soit terminée et, dans un tel cas, l’Agence affiche un avis
sur le site Internet indiquant les motifs à l’appui.

Notice posted on Internet site Avis affiché sur le site Internet

(4) When the Agency is of the opinion that the pre-
scribed activity is completed, it must post a notice to that
effect on the Internet site.

(4) Lorsqu’elle estime que l’exercice de l’activité visée au
paragraphe (3) est terminé, l’Agence affiche un avis à cet
effet sur le site Internet.

Posting notice on Internet site Avis affichés sur le site Internet

(5) The Agency must post on the Internet site a notice of
any decision made by the Minister to refer the impact as-
sessment of the designated project to a review panel, in-
cluding the Minister’s reasons for making that decision.

(5) L’Agence affiche sur le site Internet un avis de toute
décision du ministre de renvoyer l’évaluation d’impact du
projet pour examen par une commission, motifs à l’ap-
pui.

Time limit Délai

37 (1) If the Minister refers the impact assessment of a
designated project to a review panel, the Agency must es-
tablish the following time limits:

(a) the time limit, after the day on which the notice re-
ferred to in subsection 19(4) with respect to the desig-
nated project is posted on the Internet site, within
which the review panel must submit a report with re-
spect to that impact assessment to the Minister; and

(b) the time limit, after the day on which the review
panel submits the report, within which the Agency
must post its recommendations under subsection
55.1(2).

37 (1) Si le ministre renvoie l’évaluation d’impact d’un
projet désigné pour examen par une commission,
l’Agence fixe les délais suivants :

a) le délai imparti à la commission pour présenter au
ministre le rapport d’évaluation d’impact du projet,
qui doit commencer à courir après la date de l’affi-
chage sur le site Internet de l’avis relatif au projet dé-
signé au titre du paragraphe 19(4);

b) le délai imparti à l’Agence pour afficher ses recom-
mandations au titre du paragraphe 55.1(2), qui doit
commencer à courir après la date à laquelle la com-
mission présente son rapport.

Limit of 600 days Délai — six cents jours

(2) Subject to subsection (3), the total number of days for
the time limits established under subsection (1) must not
exceed 600 unless the Agency is of the opinion that more
time is required to allow the review panel to cooperate
with a jurisdiction referred to in section 21 with respect
to the impact assessment of the designated project or to
take into account circumstances that are specific to that
project.

(2) Sous réserve du paragraphe (3), le total des délais
fixés en application du paragraphe (1) ne peut excéder six
cents jours, sauf si, de l’avis de l’Agence, la commission a
besoin de plus de temps pour lui permettre de coopérer
avec toute instance visée à l’article 21 à l’égard de l’éva-
luation d’impact du projet ou de tenir compte des cir-
constances particulières de celui-ci.

Extension of time limit by Minister Prolongation du délai par le ministre

(3) The Minister may extend the time limit established
under paragraph (1)(a) by any period — up to a maxi-
mum of 90 days — that is necessary to permit the review
panel to cooperate with a jurisdiction referred to in sec-
tion 21 or to take into account circumstances that are
specific to the designated project.

(3) Le ministre peut prolonger le délai fixé en application
de l’alinéa (1)a) pour permettre à celle-ci de coopérer
avec toute instance visée à l’article 21 ou de tenir compte
des circonstances particulières du projet. Il ne peut tou-
tefois prolonger le délai de plus de quatre-vingt-dix jours.
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Establishment of roster — Nuclear Safety and Control
Act

Liste — Loi sur la sûreté et la réglementation
nucléaires

(2) In establishing a roster under paragraph (1)(b), the
Minister must consult with the Minister of Natural Re-
sources or the member of the Queen’s Privy Council for
Canada that the Governor in Council designates as the
Minister for the purposes of the Nuclear Safety and Con-
trol Act.

(2) Pour établir une liste en application de l’alinéa (1)b),
le ministre consulte le ministre des Ressources naturelles
ou le membre du Conseil privé de la Reine pour le
Canada que le gouverneur en conseil désigne à titre de
ministre chargé de l’application de la Loi sur la sûreté et
la réglementation nucléaires.

Establishment of roster — Canadian Energy Regulator
Act

Liste — Loi sur la Régie canadienne de l’énergie

(3) In establishing a roster under paragraph (1)(c), the
Minister must consult with the member of the Queen’s
Privy Council for Canada that the Governor in Council
designates as the Minister for the purposes of the Cana-
dian Energy Regulator Act.

(3) Pour établir une liste en application de l’alinéa (1)c),
le ministre consulte le membre du Conseil privé de la
Reine pour le Canada que le gouverneur en conseil dé-
signe à titre de ministre chargé de l’application de la Loi
sur la Régie canadienne de l’énergie.

Review panel’s duties Devoirs de la commission

51 (1) A review panel must, in accordance with its terms
of reference,

(a) conduct an impact assessment of the designated
project;

(b) ensure that the information that it uses when con-
ducting the impact assessment is made available to
the public;

(c) hold hearings in a manner that offers the public an
opportunity to participate meaningfully, in the man-
ner that the review panel considers appropriate and
within the time period that it specifies, in the impact
assessment;

(d) prepare a report with respect to the impact assess-
ment that

(i) sets out the effects that, in the opinion of the re-
view panel, are likely to be caused by the carrying
out of the designated project,

(ii) indicates which of the effects referred to in sub-
paragraph (i) are adverse effects within federal ju-
risdiction and which are adverse direct or inciden-
tal effects, and specifies the extent to which those
effects are significant,

(ii.1) subject to section 119, sets out how the review
panel, in determining the effects that are likely to
be caused by the carrying out of the designated
project, took into account and used any Indigenous
knowledge provided with respect to the designated
project,

(iii) sets out a summary of any comments received
from the public, and

51 (1) La commission, conformément à son mandat :

a) procède à l’évaluation d’impact du projet désigné;

b) veille à ce que le public ait accès aux renseigne-
ments qu’elle utilise dans le cadre de cette évaluation;

c) tient des audiences de façon à donner au public la
possibilité de participer de façon significative, selon
les modalités qu’elle estime indiquées et dans le délai
qu’elle fixe, à l’évaluation;

d) établit un rapport de l’évaluation, lequel :

(i) indique les effets que, selon elle, la réalisation
du projet est susceptible d’entraîner,

(ii) identifie, parmi ces effets, les effets relevant
d’un domaine de compétence fédérale qui sont né-
gatifs ainsi que les effets directs ou accessoires né-
gatifs et précise la mesure dans laquelle ils sont im-
portants,

(ii.1) indique, sous réserve de l’article 119, de
quelle manière elle a pris en compte et utilisé —
pour déterminer les effets que la réalisation du pro-
jet est susceptible d’entraîner — les connaissances
autochtones fournies à l’égard du projet,

(iii) comprend un résumé des observations reçues
du public,

(iv) est assorti de sa justification et de ses conclu-
sions et recommandations relativement à l’évalua-
tion, notamment aux mesures d’atténuation et au
programme de suivi;

e) présente son rapport d’évaluation au ministre;
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(iv) sets out the review panel’s rationale, conclu-
sions and recommendations, including conclusions
and recommendations with respect to any mitiga-
tion measures and follow-up program;

(e) submit the report with respect to the impact as-
sessment to the Minister; and

(f) on the Minister’s request, clarify any of the conclu-
sions and recommendations set out in its report with
respect to the impact assessment.

f) sur demande de celui-ci, précise l’une ou l’autre des
conclusions et recommandations dont son rapport est
assorti.

Duties in relation to Nuclear Safety and Control Act Devoirs — Loi sur la sûreté et la réglementation
nucléaires

(2) A review panel established under subsection 44(1)
must, in accordance with its terms of reference, include
in the report that it prepares the information necessary
for the licence referred to in the panel’s terms of refer-
ence to be issued under section 24 of the Nuclear Safety
and Control Act in relation to the designated project that
is the subject of the report.

(2) Conformément à son mandat, la commission consti-
tuée aux termes du paragraphe 44(1) inclut dans le rap-
port qu’elle établit les renseignements nécessaires à la
délivrance d’une licence ou d’un permis en vertu de l’ar-
ticle 24 de la Loi sur la sûreté et la réglementation nu-
cléaires relativement au projet qui fait l’objet du rapport.

Duties in relation to Canadian Energy Regulator Act Devoirs — Loi sur la Régie canadienne de l’énergie
(3) A review panel established under subsection 47(1)
must, in accordance with its terms of reference, include
in the report that it prepares the conclusions or recom-
mendations necessary for a certificate, order, permit, li-
cence or authorization to be issued, a leave or an exemp-
tion to be granted or a direction or approval to be given
under the Canadian Energy Regulator Act in relation to
the designated project that is the subject of the report.

(3) Conformément à son mandat, la commission consti-
tuée au titre du paragraphe 47(1) inclut dans le rapport
qu’elle établit les conclusions et recommandations néces-
saires à la délivrance de certificats, permis, licences, or-
donnances, autorisations, approbations ou dispenses
sous le régime de la Loi sur la Régie canadienne de
l’énergie relativement au projet désigné qui fait l’objet du
rapport.

Information Renseignements

52 (1) A review panel may, when conducting the impact
assessment of a designated project and preparing the re-
port with respect to the impact assessment of the desig-
nated project, use any information that is available to it.

52 (1) Dans le cadre de l’évaluation d’impact du projet
désigné et de l’établissement du rapport d’évaluation
d’impact du projet, la commission peut utiliser tous les
renseignements disponibles.

Studies and collection of information Études et collecte de renseignements

(2) However, if the review panel is of the opinion that
there is not sufficient information available for the pur-
pose of conducting the impact assessment or preparing
the report with respect to the impact assessment of the
designated project, it may require the collection of any
information or the undertaking of any study that, in the
opinion of the review panel, is necessary for that pur-
pose, including requiring the proponent to collect that in-
formation or undertake that study.

(2) Toutefois, si elle estime que les renseignements dis-
ponibles ne lui permettent pas de procéder à l’évaluation
d’impact ou d’établir le rapport d’évaluation d’impact,
elle peut faire procéder, notamment par le promoteur,
aux études et à la collecte de renseignements qu’elle es-
time nécessaires à cette fin.

Power to summon witnesses Pouvoir d’assigner des témoins

53 (1) A review panel has the power to summon any
person to appear as a witness before it and to order the
witness to

(a) give evidence, orally or in writing; and

53 (1) La commission a le pouvoir d’assigner devant elle
des témoins et de leur ordonner :

a) de déposer oralement ou par écrit;
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(b) produce any records and other things that the
panel considers necessary for conducting its impact
assessment of the designated project.

b) de produire les documents et autres pièces qu’elle
juge nécessaires en vue de procéder à l’examen dont
elle est chargée.

Enforcement powers Pouvoirs de contrainte

(2) A review panel has the same power to enforce the at-
tendance of witnesses and to compel them to give evi-
dence and produce records and other things as is vested
in a court of record.

(2) La commission a, pour contraindre les témoins à
comparaître, à déposer et à produire des documents et
autres pièces, les pouvoirs d’une cour d’archives.

Hearings to be public Audiences publiques

(3) A hearing by a review panel must be public unless the
panel is satisfied after representations made by a witness
that specific, direct and substantial harm would be
caused to the witness or specific harm would be caused to
the environment by the disclosure of the evidence,
records or other things that the witness is ordered to give
or produce under subsection (1).

(3) Les audiences de la commission sont publiques, sauf
si elle est convaincue, à la suite d’observations faites par
un témoin, que la communication des éléments de
preuve, documents ou pièces qu’il est tenu de présenter
au titre du paragraphe (1) lui causerait directement un
préjudice réel et sérieux ou causerait un préjudice réel à
l’environnement.

Non-disclosure Non-communication

(4) If a review panel is satisfied that the disclosure of evi-
dence, records or other things would cause specific, di-
rect and substantial harm to a person or Indigenous
group, the evidence, records or things are privileged and
even if their disclosure is authorized under subsection
119(2) must not, without the authorization of the person
or Indigenous group, knowingly be, or be permitted to
be, disclosed by any person who has obtained the evi-
dence, records or other things under this Act.

(4) Si la commission est convaincue que la communica-
tion d’éléments de preuve, de documents ou de pièces
causerait directement un préjudice réel et sérieux à une
personne ou à un groupe autochtone, ces éléments de
preuve, documents ou pièces sont protégés; la personne
qui les a obtenus au titre de la présente loi ne peut —
même si leur communication est autorisée au titre du pa-
ragraphe 119(2) — sciemment les communiquer ou per-
mettre qu’ils le soient sans l’autorisation de la personne
ou du groupe autochtone en cause.

Non-disclosure Non-communication

(5) If a review panel is satisfied that the disclosure of evi-
dence, records or other things would cause specific harm
to the environment, the evidence, records or things are
privileged and must not, without the review panel’s au-
thorization, knowingly be, or be permitted to be, dis-
closed by any person who has obtained the evidence,
records or other things under this Act.

(5) Si la commission est convaincue qu’un préjudice réel,
pour l’environnement, résulterait de la communication
d’éléments de preuve, de documents ou de pièces, ces
éléments de preuve, documents ou pièces sont protégés;
la personne qui les a obtenus au titre de la présente loi ne
peut sciemment les communiquer ou permettre qu’ils le
soient sans l’autorisation de la commission.

Enforcement of summonses and orders Exécution des assignations et ordonnances

(6) Any summons issued or order made by a review pan-
el under subsection (1) must, for the purposes of enforce-
ment, be made a summons or order of the Federal Court
by following the usual practice and procedure.

(6) Aux fins de leur exécution, les assignations faites et
ordonnances rendues au titre du paragraphe (1) sont, se-
lon la procédure habituelle, assimilées aux assignations
ou ordonnances de la Cour fédérale.

Immunity Immunité

(7) No action or other proceeding lies against a member
of a review panel for or in respect of anything done or
omitted to be done during the course of and for the pur-
poses of the assessment by the review panel.

(7) Les membres de la commission sont soustraits aux
poursuites et autres procédures pour les faits — actes ou
omissions — censés accomplis dans le cadre d’un examen
par la commission.
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Informal proceedings Absence de formalisme

54 A review panel must, to the extent that is consistent
with the general application of the rules of procedural
fairness and natural justice, emphasize flexibility and in-
formality in the conduct of hearings and in particular
must allow, if appropriate, the admission of evidence that
would not normally be admissible under the rules of evi-
dence.

54 La commission favorise, dans la mesure où cela est
compatible avec l’application générale des principes
d’équité procédurale et de justice naturelle, l’instruction
des affaires avec souplesse et sans formalisme et, en par-
ticulier, permet, si cela est indiqué, l’admission d’élé-
ments de preuve qui ne seraient pas normalement admis-
sibles en vertu des règles de la preuve.

Copy posted on Internet site Copie affichée sur le site Internet

55 On receiving a report with respect to the impact as-
sessment of the designated project by a review panel, the
Minister must ensure that a copy of the report is posted
on the Internet site.

55 Sur réception du rapport d’évaluation d’impact de la
commission, le ministre veille à ce qu’une copie soit affi-
chée sur le site Internet.

Recommendations Recommandations

55.1 (1) The Agency must make recommendations to
assist the Minister in establishing conditions under sec-
tion 64 in respect of the designated project that is the
subject of a report referred to in section 55.

55.1 (1) L’Agence formule des recommandations afin
d’aider le ministre à fixer des conditions en vertu de l’ar-
ticle 64 à l’égard de tout projet désigné faisant l’objet d’un
rapport visé à l’article 55.

Recommendations posted on Internet site Recommandations affichées sur le site Internet

(2) The Agency must post its recommendations on the
Internet site.

(2) Elle affiche ses recommandations sur le site Internet.

Studies and collection of information Études et collectes de renseignements

56 The Minister may, before making a referral under
section 61, require the proponent of the designated
project to collect any information or undertake any stud-
ies that are necessary for the Governor in Council to
make a determination under section 62.

56 Avant de faire le renvoi prévu à l’article 61, le mi-
nistre peut faire procéder par le promoteur du projet dé-
signé en cause aux études et à la collecte de renseigne-
ments nécessaires pour permettre au gouverneur en
conseil de prendre une décision au titre de l’article 62.

Confidential Information Renseignements confidentiels

Non-disclosure Non-communication

57 If the Agency is of the opinion that, in respect of a re-
view panel to which it is providing or has provided sup-
port under paragraph 156(1)(a), the disclosure of a
record would reveal the substance of the panel’s delibera-
tions in relation to an impact assessment that the panel is
conducting or has conducted, the Agency may refuse to
disclose the record to any person who is not a member of
the review panel.

57 Si elle estime que la communication d’un document
divulguerait le contenu des délibérations à l’égard d’une
évaluation d’impact qu’une commission, à laquelle
l’Agence fournit ou a fourni un soutien en application de
l’alinéa 156(1)a), effectue ou a effectuée, l’Agence peut re-
fuser la communication du document à toute personne
qui n’est pas membre de la commission.

Rules in Case of Termination Règles en cas d’arrêt de l’examen

Power to terminate Pouvoir d’arrêter l’examen

58 (1) The Minister may terminate the assessment by a
review panel of a designated project if

58 (1) Le ministre peut mettre fin à l’examen par une
commission d’un projet désigné, dans les cas suivants :

a) il estime que la commission ne présentera pas le
rapport d’évaluation d’impact dans le délai qui lui est
imparti, y compris par prolongation;
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designated project to be carried out, in whole or in part,
or to the provision of financial assistance by a federal au-
thority to a person for the purpose of enabling the carry-
ing out, in whole or in part, of that designated project —
in relation to the adverse direct or incidental effects with
which the proponent of the designated project must com-
ply.

fédérale en vue de permettre la réalisation en tout ou en
partie du projet, que le promoteur du projet est tenu de
respecter relativement aux effets directs ou accessoires
négatifs.

Conditions subject to exercise of power or
performance of duty or function

Conditions subordonnées à l’exercice d’attributions

(3) The conditions referred to in subsection (2) take ef-
fect only if the federal authority exercises the power or
performs the duty or function or provides the financial
assistance.

(3) La prise d’effet des conditions visées au paragraphe
(2) est toutefois subordonnée à l’exercice par l’autorité fé-
dérale des attributions en cause ou à la fourniture par
elle de l’aide financière.

Mitigation measures and follow-up program Mesures d’atténuation et programmes de suivi

(4) The conditions referred to in subsections (1) and (2)
must include

(a) the implementation of the mitigation measures
that the Minister takes into account in making a deter-
mination under paragraph 60(1)(a), or that the Gover-
nor in Council takes into account in making a determi-
nation under section 62, other than those the
implementation of which the Minister is satisfied will
be ensured by another person or by a jurisdiction; and

(b) the implementation of a follow-up program and, if
the Minister considers it appropriate, an adaptive
management plan.

(4) Les conditions visées aux paragraphes (1) et (2) sont
notamment les suivantes :

a) la mise en œuvre des mesures d’atténuation prise
en compte dans le cadre de la décision prise par le mi-
nistre ou le gouverneur en conseil au titre de l’alinéa
60(1)a) ou de l’article 62, respectivement, sauf celles
dont le ministre est convaincu que la mise en œuvre
sera assurée par une autre personne ou par une ins-
tance;

b) la mise en œuvre d’un programme de suivi et,
lorsque le ministre l’estime indiqué, d’un plan de ges-
tion adaptatif.

Decision Statement Déclaration

Decision statement issued to proponent Déclaration remise au promoteur

65 (1) The Minister must issue a decision statement to
the proponent of a designated project that

(a) informs the proponent of the determination made
under paragraph 60(1)(a) or section 62 in relation to
that project and the reasons for the determination;

(b) includes any conditions that are established under
section 64 in relation to the designated project and
that must be complied with by the proponent;

(c) sets out the period established under subsection
70(1); and

(d) includes a description of the designated project.

65 (1) Le ministre fait une déclaration qu’il remet au
promoteur du projet désigné, dans laquelle :

a) il donne avis de la décision prise au titre de l’alinéa
60(1)a) ou de l’article 62 relativement au projet, motifs
à l’appui;

b) il énonce toute condition fixée en vertu de l’article
64 relativement au projet que le promoteur est tenu de
respecter;

c) il indique la période fixée en vertu du paragraphe
70(1);

d) il inclut une description du projet.

Detailed reasons Motifs détaillés

(2) The reasons for the determination must demonstrate
that the Minister or the Governor in Council, as the case
may be, based the determination on the report with re-
spect to the impact assessment of the designated project

(2) Les motifs à l’appui de la décision doivent démontrer
que le ministre ou le gouverneur en conseil, selon le cas,
a fondé sa décision sur le rapport d’évaluation d’impact
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and considered each of the factors referred to in section
63.

du projet désigné et a pris en compte tous les éléments
visés à l’article 63.

Time limit of decision statement — Minister’s
determination

Délai — décision du ministre

(3) When the Minister makes a determination under
paragraph 60(1)(a), he or she must issue the decision
statement no later than 30 days after the day on which
the report with respect to the impact assessment of the
designated project, or a summary of that report, is posted
on the Internet site.

(3) Lorsqu’il prend une décision au titre de l’alinéa
60(1)a), le ministre fait la déclaration dans les trente
jours suivant l’affichage sur le site Internet du rapport
d’évaluation d’impact du projet désigné ou de son résu-
mé.

Time limit of decision statement — Governor in
Council’s decision

Délai — décision du gouverneur en conseil

(4) When the Governor in Council makes a determina-
tion under section 62, the Minister must issue the deci-
sion statement no later than 90 days after

(a) the day on which the report with respect to the im-
pact assessment of the designated project, or a sum-
mary of that report, is posted on the Internet site, if
the report is submitted to the Minister under subsec-
tion 28(2) or section 59 or at the end of the assessment
under the process approved under section 31; or

(b) the day on which the Agency posts its recommen-
dations on the Internet site under subsection 55.1(2),
if the recommendations are in respect of a designated
project that is the subject of a report received by the
Minister under section 55.

(4) Lorsque le gouverneur en conseil prend une décision
au titre l’article 62, le ministre fait la déclaration dans les
quatre-vingt dix jours suivant :

a) soit l’affichage sur le site Internet du rapport d’éva-
luation d’impact du projet désigné ou de son résumé,
s’il s’agit d’un rapport présenté au ministre en applica-
tion du paragraphe 28(2) ou de l’article 59 ou au terme
de l’évaluation autorisée au titre de l’article 31;

b) soit l’affichage sur le site Internet des recomman-
dations de l’Agence au titre du paragraphe 55.1(2), si
les recommandations portent sur un projet désigné
faisant l’objet d’un rapport que le ministre a reçu au
titre de l’article 55.

Extension of time limit by Minister Prolongation du délai par le ministre

(5) The Minister may extend the time limit referred to in
subsection (3) or (4) by any period — up to a maximum of
90 days — for any reason that the Minister considers nec-
essary.

(5) Le ministre peut prolonger le délai visé aux para-
graphes (3) ou (4) de la période qu’il estime nécessaire. Il
ne peut toutefois prolonger le délai de plus de quatre-
vingt-dix jours.

Extension of time limit by Governor in Council Prolongation du délai par le gouverneur en conseil

(6) The Governor in Council may, on the recommenda-
tion of the Minister, extend the time limit extended un-
der subsection (5) any number of times.

(6) Le gouverneur en conseil peut, sur recommandation
du ministre, accorder une ou plusieurs prolongations du
délai prolongé en vertu du paragraphe (5).

Proponent informed of extension Avis des prolongations

(7) The Minister must inform the proponent in writing
of any extension granted under this section and the rea-
sons for granting it and ensure that a notice of the exten-
sion and the reasons for granting it are posted on the In-
ternet site.

(7) Le ministre avise, par écrit, le promoteur de toute
prolongation accordée en vertu du présent article, motifs
à l’appui. Il veille à ce qu’une copie de l’avis soit affichée
sur le site Internet.

Posting of decision statement on Internet site Déclarations affichées sur le site Internet

66 The Agency must post on the Internet site any deci-
sion statement that the Minister issues under section 65.

66 L’Agence affiche sur le site Internet les déclarations
que le ministre fait en application de l’article 65.

bgabel
Line

bgabel
Line



Impact Assessment Act Loi sur l’évaluation d’impact
Impact Assessments Évaluations d’impact
Decision Statement Déclaration
Sections 68-70 Articles 68-70

Current to March 10, 2021

Last amended on August 28, 2019

47 À jour au 10 mars 2021

Dernière modification le 28 août 2019

Minister’s power — decision statement Pouvoir du ministre — déclaration

68 (1) The Minister may amend a decision statement,
including to add or remove a condition, to amend any
condition or to modify the designated project’s descrip-
tion. However, the Minister is not permitted to amend
the decision statement to change the decision included in
it.

68 (1) Le ministre peut modifier la déclaration, notam-
ment pour ajouter ou supprimer des conditions, en modi-
fier ou modifier la description du projet désigné. Toute-
fois, il ne peut modifier la déclaration afin de changer la
décision qui y est indiquée.

Limitation — condition Restriction — condition

(2) The Minister may add, remove or amend a condition
only if he or she is of the opinion that doing so will not
increase the extent to which the effects that are indicated
in the report with respect to the impact assessment of the
designated project are adverse.

(2) Il ne peut ajouter, supprimer ou modifier une condi-
tion que s’il est d’avis que l’ajout, la suppression ou la
modification n’aura pas pour effet d’accroître la mesure
dans laquelle les effets identifiés dans le rapport d’éva-
luation d’impact à l’égard du projet sont négatifs.

Limitation and application Restriction et application

(3) The Minister may add or amend a condition only if
the new or amended condition could be established un-
der subsection 64(1) or (2). Subsection 64(3) applies with
respect to the new or amended condition if it could be es-
tablished under subsection 64(2).

(3) Il ne peut ajouter ou modifier une condition que dans
le cas où la nouvelle condition ou la condition modifiée
serait autorisée par les paragraphes 64(1) ou (2). Le para-
graphe 64(3) s’applique à la nouvelle condition ou à la
condition modifiée dans le cas où elle serait autorisée par
le paragraphe 64(2).

Limitation — Nuclear Safety and Control Act Restriction — Loi sur la sûreté et la réglementation
nucléaires

(4) The Minister is not permitted to amend or remove a
condition designated under subsection 67(1) and is not
permitted to designate, under that subsection, any condi-
tion added under this section.

(4) Il ne peut modifier ou supprimer une condition dési-
gnée en vertu du paragraphe 67(1) et ne peut désigner, en
vertu de ce paragraphe, toute condition ajoutée au titre
du présent article.

Public notice — amendment to decision statement Avis public — modification de la déclaration

69 (1) If the Minister intends to amend a decision state-
ment under section 68, the Minister must ensure that the
following are posted on the Internet site:

(a) a draft of the amended decision statement; and

(b) a notice that invites the public to provide com-
ments on the draft within the period specified.

69 (1) S’il a l’intention de modifier une déclaration en
vertu de l’article 68, le ministre veille à ce que soient affi-
chés sur le site Internet :

a) une ébauche de la déclaration modifiée;

b) un avis invitant le public à lui faire des observa-
tions sur l’ébauche dans le délai précisé.

Posting of amended decision statement on Internet
site

Déclaration modifiée affichée sur le site Internet

(2) If, after taking into account any comments received
from the public, the Minister decides to amend the deci-
sion statement, he or she must ensure that the amended
decision statement and his or her reasons for amending
the decision statement are posted on the Internet site.

(2) Si, après avoir pris en compte les observations qui lui
sont présentées en vertu du paragraphe (1), le ministre
décide de modifier la déclaration, il veille à ce que la dé-
claration modifiée soit affichée sur le site Internet, motifs
à l’appui.

Minister’s obligation Obligation du ministre

70 (1) The Minister must, after considering any views
provided by the proponent on the matter, establish the
period within which the proponent must substantially
begin to carry out the designated project.

70 (1) Le ministre fixe la période dans laquelle le pro-
moteur doit débuter l’essentiel de la réalisation du projet,
et ce, après avoir pris en considération tout point de vue
fourni par le promoteur à cet égard.
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Projects excluded Projets exclus

(2) Sections 82 and 83 do not apply to an authority in re-
spect of a project that is part of a class of projects that is
designated under subsection (1).

(2) Les articles 82 et 83 ne s’appliquent pas à une autori-
té à l’égard des projets qui font partie d’une catégorie dé-
signée au titre du paragraphe (1).

Notice inviting public comments Avis invitant les observations du public

89 (1) If the Minister intends to designate a physical ac-
tivity, or a class of physical activities, under section 87 or
a class of projects under subsection 88(1), the Agency
must post on the Internet site a notice that invites the
public to provide comments respecting the designation
within 30 days after the day on which the notice is post-
ed.

89 (1) Si le ministre entend désigner une activité
concrète ou une catégorie d’activités concrètes au titre de
l’article 87 ou désigner une catégorie de projets au titre
du paragraphe 88(1), l’Agence affiche sur le site Internet
un avis invitant le public à lui faire des observations à
l’égard de la désignation dans les trente jours suivant l’af-
fichage.

Minister must consider public comments Obligation de tenir compte des observations du public

(2) The Minister must consider any comments received
from the public in deciding whether to make the designa-
tion.

(2) Avant de faire la désignation, le ministre prend en
compte les observations reçues du public.

Posting notice on Internet site Avis affiché sur le site Internet

(3) If the Minister designates a physical activity, or a
class of physical activities, under section 87 or a class of
projects under subsection 88(1), the Agency must post on
the Internet site a notice that includes a description of
the physical activity, the class of physical activities or the
class of projects, as the case may be, and the Minister’s
reasons for making the designation.

(3) Si le ministre désigne une activité concrète ou une ca-
tégorie d’activités concrètes au titre de l’article 87 ou une
catégorie de projets au titre du paragraphe 88(1),
l’Agence affiche sur le site Internet un avis comportant
une description de l’activité, de la catégorie d’activités ou
de la catégorie de projets, avec les motifs du ministre à
l’appui de la désignation.

Referral to Governor in Council Renvoi d’une question au gouverneur en conseil

90 (1) If the authority determines that the carrying out
of a project on federal lands or outside Canada is likely to
cause significant adverse environmental effects, the au-
thority may refer to the Governor in Council the matter
of whether those effects are justified in the circum-
stances.

90 (1) L’autorité qui décide que la réalisation d’un pro-
jet sur un territoire domanial ou à l’étranger est suscep-
tible d’entraîner des effets environnementaux négatifs
importants peut renvoyer au gouverneur en conseil la
question de savoir si ces effets sont justifiables dans les
circonstances.

Referral through Minister Renvoi par l’entremise du ministre

(2) When the determination is made by an authority oth-
er than a federal Minister, then the referral to the Gover-
nor in Council is made through the Minister responsible
before Parliament for that authority.

(2) Le cas échéant, s’agissant d’une autorité autre qu’un
ministre fédéral, le renvoi se fait par l’entremise du mi-
nistre responsable de l’autorité devant le Parlement.

Governor in Council’s decision Décision du gouverneur en conseil

(3) When a matter has been referred to the Governor in
Council, the Governor in Council must decide whether
the significant adverse environmental effects are justified
in the circumstances and must inform the authority of its
decision.

(3) Saisi d’une question au titre du paragraphe (1), le
gouverneur en conseil décide si les effets environnemen-
taux en cause sont justifiables dans les circonstances. Il
informe l’autorité de sa décision.

Non-application — national emergency or emergency Non-application — crise nationale ou urgence

91 Sections 82 and 83 do not apply to an authority in re-
spect of a project

91 Les articles 82 et 83 ne s’appliquent pas à une autori-
té à l’égard d’un projet dans les cas suivants :
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Externally produced documents Documents externes

113 (1) A regulation made under this Act may incorpo-
rate by reference documents that are produced by a per-
son or body other than the Agency, including a federal
authority referred to in any of paragraphs (a) to (d) of the
definition federal authority in section 2.

113 (1) Peut être incorporé par renvoi dans un règle-
ment pris en vertu de la présente loi tout document établi
par une personne ou un organisme autre que l’Agence,
notamment toute autorité fédérale visée à l’un des ali-
néas a) à d) de la définition de autorité fédérale à l’ar-
ticle 2.

Ambulatory incorporation by reference Portée de l’incorporation par renvoi

(2) A document may be incorporated by reference either
as it exists on a particular date or as amended from time
to time.

(2) L’incorporation par renvoi peut viser le document
soit dans sa version à une date donnée, soit avec ses mo-
difications successives.

Accessibility of incorporated document Accessibilité

(3) The Minister must ensure that any document incor-
porated by reference in a regulation is accessible.

(3) Le ministre veille à ce que tout document incorporé
par renvoi dans le règlement soit accessible.

No registration or publication Ni enregistrement ni publication

(4) For greater certainty, a document that is incorporat-
ed by reference into a regulation is not required to be
transmitted for registration or published in the Canada
Gazette by reason only that it is incorporated by refer-
ence.

(4) Il est entendu que les documents incorporés par ren-
voi dans le règlement n’ont pas à être transmis pour en-
registrement ni à être publiés dans la Gazette du Canada
du seul fait de leur incorporation.

Minister’s powers Pouvoirs du ministre

114 (1) For the purposes of this Act, the Minister may

(a) issue guidelines and codes of practice respecting
the application of this Act;

(b) establish research and advisory bodies in the area
of impact assessment, including with respect to the in-
terests and concerns of Indigenous peoples of Canada,
and appoint as a member of any such bodies one or
more persons;

(c) enter into agreements or arrangements with any
jurisdiction referred to in paragraphs (a) to (g) of the
definition jurisdiction in section 2 respecting assess-
ments of effects;

(d) if authorized by the regulations, enter into agree-
ments or arrangements with any jurisdiction referred
to in paragraph (e) or (f) of the definition jurisdiction
in section 2 to

(i) authorize the jurisdiction, on lands with respect
to which it already has powers, duties or functions
in relation to an assessment of the environmental
effects of a designated project, to exercise powers or
perform duties or functions in relation to impact
assessments under this Act — except for those set
out in section 16 — that are specified in the agree-
ment or arrangement, or

114 (1) Pour l’application de la présente loi, le ministre
peut :

a) donner des lignes directrices et établir des codes de
pratique concernant l’application de la présente loi;

b) établir des organismes de recherche et de consulta-
tion en matière d’évaluation d’impact, notamment en
ce qui concerne les intérêts et préoccupations des
peuples autochtones du Canada, et en nommer le ou
les membres;

c) conclure des accords avec toute instance visée à
l’un des alinéas a) à g) de la définition de instance à
l’article 2 en matière d’évaluation des effets;

d) dans la mesure où les règlements le prévoient,
conclure des accords avec toute instance visée aux ali-
néas e) ou f) de la définition de instance à l’article 2 :

(i) soit, s’agissant de terres à l’égard desquelles elle
a déjà des attributions relatives à l’évaluation des
effets environnementaux de projets désignés, pour
l’autoriser à y exercer des attributions en matière
d’évaluation d’impact prévues sous le régime de la
présente loi, à l’exception de celles prévues à l’ar-
ticle 16, et qui sont précisées dans l’accord,

(ii) soit, s’agissant de terres, précisées dans l’ac-
cord, à l’égard desquelles elle n’a pas déjà des
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(ii) in relation to lands, specified in the agreement
or arrangement, with respect to which it does not
already have powers, duties or functions in relation
to an assessment of the environmental effects of a
designated project,

(A) provide that the jurisdiction is considered to
be a jurisdiction for the application of this Act on
those lands, and

(B) authorize the jurisdiction, on those lands, to
exercise powers or perform duties or functions
in relation to impact assessments under this Act
— except for those set out in section 16 — that
are specified in the agreement or arrangement;

(e) if authorized by the regulations, enter into agree-
ments or arrangements with any Indigenous govern-
ing body not referred to in paragraph (f) of the defini-
tion jurisdiction in section 2 to

(i) provide that the Indigenous governing body is
considered to be a jurisdiction for the application of
this Act on the lands specified in the agreement or
arrangement, and

(ii) authorize the Indigenous governing body, with
respect to those lands, to exercise powers or per-
form duties or functions in relation to impact as-
sessments under this Act — except for those set out
in section 16 — that are specified in the agreement
or arrangement;

(f) enter into agreements or arrangements with any
jurisdiction for the purposes of coordination, consul-
tation, exchange of information and the determination
of factors to be considered in relation to the assess-
ment of the effects of designated projects of common
interest;

(g) establish criteria for the appointment of members
of review panels; and

(h) establish criteria for the appointment of members
of committees established under section 92 or 93.

attributions relatives à l’évaluation des effets envi-
ronnementaux de projets désignés, à la fois :

(A) pour prévoir que l’instance est considérée
être une instance dans ces terres,

(B) pour l’autoriser à y exercer des attributions
en matière d’évaluation d’impact prévues sous le
régime de la présente loi, à l’exception de celles
prévues à l’article 16, et qui sont précisées dans
l’accord;

e) dans la mesure où les règlements le prévoient,
conclure des accords avec tout corps dirigeant autoch-
tone non visé à l’alinéa f) de la définition de instance à
l’article 2, à la fois :

(i) pour prévoir que le corps dirigeant autochtone
est considéré être une instance pour l’application
de la présente loi dans les terres précisées dans l’ac-
cord,

(ii) pour l’autoriser à exercer, dans ces terres, des
attributions en matière d’évaluation d’impact pré-
vues sous le régime de la présente loi, à l’exception
de celles prévues à l’article 16, et qui sont précisées
dans l’accord;

f) conclure des accords avec toute instance en matière
de coordination, de consultation, d’échange d’infor-
mation et de détermination des éléments à prendre en
compte relativement à l’évaluation des effets de pro-
jets désignés d’intérêt commun;

g) fixer les critères de nomination des membres des
commissions;

h) fixer les critères de nomination des membres des
comités constitués au titre des articles 92 ou 93.

International agreements and arrangements Accords internationaux

(2) The Minister and the Minister of Foreign Affairs may
enter into agreements or arrangements with any jurisdic-
tion referred to in paragraphs (h) and (i) of the definition
jurisdiction in section 2 respecting assessments of envi-
ronmental effects, including for the purposes of imple-
menting the provisions of any international agreement or
arrangement respecting the assessment of environmental
effects to which the Government of Canada is a party.

(2) Le ministre et le ministre des Affaires étrangères
peuvent conclure des accords avec toute instance visée à
l’un des alinéas h) et i) de la définition de instance à l’ar-
ticle 2 en matière d’évaluation des effets environnemen-
taux, notamment pour la mise en œuvre de tout accord
international auquel le gouvernement du Canada est par-
tie concernant l’examen des effets environnementaux.
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Opportunity for public to comment Préavis

(3) The Minister must provide reasonable public notice
of and a reasonable opportunity for anyone to comment
on draft guidelines, codes of practice, agreements, ar-
rangements or criteria under this section.

(3) Le ministre donne un préavis public raisonnable des
projets de lignes directrices, de codes de pratique, d’ac-
cords ou de critères établis en application du présent ar-
ticle, ainsi que la possibilité, pour quiconque, de faire des
observations à leur sujet.

Availability to public Accessibilité

(4) Any guidelines, codes of practice, agreements, ar-
rangements or criteria must be made available to the
public.

(4) Les lignes directrices, codes de pratique, accords et
critères sont accessibles au public.

Agreements or arrangements posted on Internet site Accords affichés sur le site Internet

(5) The Minister must ensure that an agreement or ar-
rangement referred to in paragraph (1)(d) or (e) is posted
on the Internet site.

(5) Le ministre veille à ce que les accords visés aux ali-
néas (1)d) ou e) soient affichés sur le site Internet.

Non-application — national security Non-application — sécurité nationale

115 (1) The Governor in Council may, by order, exclude
a designated project from the application of this Act if, in
the Governor in Council’s opinion, the designated project
is one in relation to which there are matters of national
security.

115 (1) Le gouverneur en conseil peut, par décret, sous-
traire tout projet désigné à l’application de la présente loi
s’il est d’avis que le projet soulève une question de sécuri-
té nationale.

Non-application — national emergency or emergency Non-application — crise nationale ou situation
d’urgence

(2) The Minister may, by order, exclude a designated
project from the application of this Act if, in the Minis-
ter’s opinion, the designated project is one to be carried
out in response to

(a) a national emergency for which special temporary
measures are being taken under the Emergencies Act;
or

(b) an emergency, and carrying out the designated
project without delay is in the interest of preventing
damage to property or the environment or is in the in-
terest of public health or safety.

(2) Le ministre peut, par arrêté, soustraire tout projet
désigné à l’application de la présente loi s’il est d’avis, se-
lon le cas :

a) que le projet est réalisé en réaction à des situations
de crise nationale pour lesquelles des mesures d’inter-
vention sont prises aux termes de la Loi sur les me-
sures d’urgence;

b) que le projet est réalisé en réaction à une situation
d’urgence et qu’il importe, soit pour la protection de
biens ou de l’environnement, soit pour la santé ou la
sécurité publiques, de le réaliser sans délai.

Posting of notice of order on Internet site Avis de l’arrêté affiché sur le site Internet

(3) The Agency must post on the Internet site a notice of
any order made under subsection (2).

(3) L’Agence affiche sur le site Internet un avis de tout
arrêté pris en application du paragraphe (2).

Statutory Instruments Act Loi sur les textes réglementaires
116 An order made under subsection 9(1) or 115(1) or
(2) is not a statutory instrument for the purposes of the
Statutory Instruments Act.

116 Le décret ou l’arrêté pris en application des para-
graphes 9(1) ou 115(1) ou (2) n’est pas un texte régle-
mentaire au sens de la Loi sur les textes réglementaires.
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Notice Préavis

(4) No document referred to in this section may be re-
ceived in evidence unless the party intending to produce
it has provided reasonable notice of that intention to the
party against whom it is intended to be produced togeth-
er with a copy of the document.

(4) Ils ne sont reçus en preuve que si la partie qui entend
les produire contre une autre lui donne un préavis suffi-
sant, en y joignant une copie de ceux-ci.

Notice to shareholders Avis aux actionnaires

151 If a corporation that has shareholders is convicted
of an offence under this Act, the court must make an or-
der directing the corporation to notify its shareholders,
in the manner and within the time directed by the court,
of the facts relating to the commission of the offence and
of the details of the punishment imposed.

151 En cas de condamnation d’une personne morale
ayant des actionnaires pour infraction à la présente loi, le
tribunal lui ordonne d’aviser ceux-ci, de la façon et dans
les délais qu’il précise, des faits liés à la perpétration de
l’infraction et des détails de la peine infligée.

Publication Publication

Power Pouvoir

152 The Agency must publish, in the manner it consid-
ers appropriate,

(a) information or a document provided by a propo-
nent to comply with a condition established under sec-
tion 64 or added or amended under section 68;

(b) a summary of a report that an enforcement officer
or analyst may prepare in the exercise of their powers
or the performance of their duties and functions under
sections 122 to 125;

(c) a notice of non-compliance referred to in section
126;

(d) a written order issued by an enforcement officer in
accordance with section 127 or by a review officer un-
der section 134; or

(e) a decision rendered under section 135.

152 L’Agence publie, de la manière qu’elle estime indi-
quée, les renseignements ou documents suivants :

a) les renseignements ou documents fournis par le
promoteur pour se conformer à une condition fixée au
titre de l’article 64 ou ajoutée ou modifiée au titre de
l’article 68;

b) les sommaires des rapports que peuvent préparer
les agents de l’autorité ou les analystes dans l’exercice
de leurs attributions au titre des articles 122 à 125;

c) les avis de non-conformité visés à l’article 126;

d) les ordres écrits donnés par un agent de l’autorité
en conformément à l’article 127 ou par un réviseur en
vertu de l’article 134;

e) les décisions visées à l’article 135.

Impact Assessment Agency of
Canada

Agence canadienne
d’évaluation d’impact

Agency continued Maintien

153 (1) The Canadian Environmental Assessment
Agency is continued as the Impact Assessment Agency of
Canada. The Impact Assessment Agency must advise and
assist the Minister in exercising the powers and perform-
ing the duties and functions conferred on him or her by
this Act.

153 (1) L’Agence canadienne d’évaluation environne-
mentale est maintenue sous le nom de l’Agence cana-
dienne d’évaluation d’impact. Cette dernière est chargée
de conseiller et d’assister le ministre dans l’exercice des
attributions qui lui sont conférées par la présente loi.

Minister’s responsibility Responsabilité du ministre

(2) The Minister is responsible for the Agency. The Min-
ister may not, except as provided in this Act, direct the

(2) L’Agence est placée sous la responsabilité du mi-
nistre. Celui-ci ne peut, sauf disposition contraire de la
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President of the Agency or its employees, or any review
panel members, with respect to a report, decision, order
or recommendation to be made under this Act.

présente loi, donner des directives au président de
l’Agence ou à ses employés, ou aux membres d’une com-
mission, à l’égard d’un rapport établi, d’une décision
prise, d’une ordonnance rendue ou d’une recommanda-
tion formulée au titre de la présente loi.

Delegation to Agency Délégation d’attributions à l’Agence

154 (1) The Minister may, subject to any terms and
conditions that the Minister specifies, delegate to an offi-
cer or employee of the Agency any of the powers, duties
and functions that the Minister is authorized to exercise
or perform under this Act.

154 (1) Le ministre peut, selon les modalités qu’il fixe,
déléguer à tout dirigeant ou employé de l’Agence les at-
tributions qui lui sont conférées sous le régime de la pré-
sente loi.

Restriction Réserve

(2) However, the Minister is not authorized to delegate a
power to make regulations or a power to delegate under
subsection (1).

(2) Il ne peut toutefois déléguer le pouvoir de prendre
des règlements ni le pouvoir de délégation prévu au para-
graphe (1).

Agency’s objects Mission

155 The Agency’s objects are

(a) to conduct or administer impact assessments and
administer any other requirements and procedures es-
tablished by this Act and the regulations;

(b) to coordinate — during the period that begins on
the day on which a copy of the description of the
project referred to in subsection 10(1) is posted on the
Internet site, and that ends on the day on which the
decision statement in respect of the project is issued —
consultations with Indigenous groups that may be af-
fected by the carrying out of a designated project;

(c) to promote harmonization in relation to the as-
sessment of effects across Canada at all levels of gov-
ernment;

(d) to promote or conduct research in matters of im-
pact assessment and to encourage the development of
impact assessment techniques and practices, including
testing programs, alone or in cooperation with other
agencies or organizations;

(e) to promote impact assessment in a manner that is
consistent with the purposes of this Act;

(f) to promote, monitor and facilitate compliance with
this Act;

(g) to promote and monitor the quality of impact as-
sessments conducted under this Act;

(h) to develop policy related to this Act; and

(i) to engage in consultation with the Indigenous peo-
ples of Canada on policy issues related to this Act.

155 L’Agence a pour mission :

a) d’effectuer ou de gérer les évaluations d’impact et
de gérer toute autre procédure ou exigence établies
par la présente loi et les règlements;

b) de coordonner — au cours de la période commen-
çant à la date de l’affichage sur le site Internet de la
description du projet visée au paragraphe 10(1) et se
terminant à la date de la déclaration faite relativement
au projet — les consultations avec les groupes autoch-
tones qui peuvent être touchés par la réalisation d’un
projet désigné;

c) de promouvoir l’harmonisation en matière d’éva-
luation des effets à l’échelle du Canada et à tous les ni-
veaux administratifs;

d) seule ou en collaboration avec d’autres organismes,
de promouvoir la recherche en matière d’évaluation
d’impact ainsi que de mener des recherches et de favo-
riser l’élaboration de techniques et façons de faire en
la matière, notamment en ce qui a trait aux pro-
grammes d’essais;

e) de promouvoir les évaluations d’impact conformé-
ment à l’objet de la présente loi;

f) de promouvoir, de surveiller et de faciliter l’obser-
vation de la présente loi;

g) de promouvoir et de contrôler la qualité des éva-
luations d’impact effectuées sous le régime de la pré-
sente loi;

h) d’élaborer des politiques liées à la présente loi;
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i) de tenir des consultations avec les peuples autoch-
tones du Canada au sujet des questions de politique
liées à la présente loi.

Agency’s duties Attributions de l’Agence

156 (1) In carrying out its objects, the Agency must

(a) provide support for review panels and any com-
mittees established under section 92 or under an
agreement or arrangement entered into under para-
graph 93(1)(a) or (b);

(b) provide, on the Minister’s request, administrative
support for any research and advisory body estab-
lished under paragraph 114(1)(b); and

(c) provide information or training to facilitate the ap-
plication of this Act.

156 (1) Dans l’exécution de sa mission, l’Agence :

a) fournit un soutien aux commissions et à tout comi-
té constitué aux termes de l’article 92 ou au titre d’un
accord conclu aux termes des alinéas 93(1)a) ou b);

b) à la demande du ministre, fournit un soutien admi-
nistratif aux organismes de recherche et de consulta-
tion créés en vertu de l’alinéa 114(1)b);

c) fournit toute information ou formation en vue de
faciliter l’application de la présente loi.

Agency’s powers Pouvoirs de l’Agence

(2) In carrying out its objects, the Agency may

(a) undertake studies or activities or conduct research
relating to impact assessment;

(b) advise persons and organizations on matters relat-
ing to the assessment of effects;

(c) issue guidelines and codes of practice;

(d) negotiate agreements or arrangements referred to
in paragraphs 114(1)(c) to (f) on the Minister’s behalf;
and

(e) establish research and advisory bodies for matters
related to impact assessment and monitoring commit-
tees for matters related to the implementation of fol-
low-up programs and adaptive management plans, in-
cluding with respect to the interests and concerns of
Indigenous peoples of Canada, and appoint as a mem-
ber of any such bodies one or more persons.

(2) Dans l’exécution de sa mission, l’Agence peut :

a) mener des études, réaliser des travaux ou mener
des recherches en matière d’évaluation d’impact;

b) conseiller toute personne ou tout organisme en
matière d’évaluation des effets;

c) donner des lignes directrices et établir des codes de
pratique;

d) négocier, au nom du ministre, les accords prévus
aux alinéas 114(1)c) à f);

e) établir des organismes de recherche et de consulta-
tion en matière d’évaluation d’impact et des comités
de surveillance à l’égard de la mise en œuvre des pro-
grammes de suivi et des plans de gestion adaptatifs,
notamment en ce qui concerne les intérêts et préoccu-
pations des peuples autochtones du Canada, et en
nommer le ou les membres.

Expert committee Comité d’experts

157 (1) The Agency must establish an expert committee
to advise it on issues related to impact assessments and
regional and strategic assessments, including scientific,
environmental, health, social or economic issues.

157 (1) L’Agence établit un comité d’experts chargé de
la conseiller sur les enjeux liés aux évaluations d’impact
et aux évaluations régionales et stratégiques, notamment
sur tout enjeu de nature scientifique, environnementale,
sanitaire, sociale et économique.

Appointment Nomination

(2) The Agency may appoint any person with relevant
knowledge or experience as a member of the expert com-
mittee. The membership of the committee must include
at least one Indigenous person.

(2) L’Agence peut nommer à titre de membre du comité
d’experts toute personne dont les connaissances ou l’ex-
périence sont pertinentes; au moins un membre du comi-
té doit être un Autochtone.
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Her Excellency the Governor General in Council, on the recommendation of the Minister of 

the Environment, pursuant to sections 109 and 188 of the Impact Assessment Ac~, makes 
the annexed Physical Activities Regulations. 

as.c. 2019, c. 28 

Definitions 

1 (1) The following definitions apply in these Regulations. 

aerodrome has the same meaning as in subsection 3(1) of the Aeronautics Act. 
(aerodrome) 

area of mining operations means the area at ground level occupied by any open-pit or 
underground workings, mill complex or storage area for overburden, waste rock, tailings or 
ore. (aire d'exploitation miniere) 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 1/13 
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boundary water has the meaning assigned by the definition boundary waters in 
subsection 2(1) of the Canada Water Act. (eaux limitrophes) 

canal means a waterway constructed for navigation. (canal) 

Class IA nuclear facility has the same meaning as in section 1 of the Class I Nuclear 
Facilities Regulations. (installation nucleaire de categorie IA) 

disposal at sea means disposal, as defined in subsection 122(1) of the Canadian 
Environmental Protection Act, 1999, but does not include any omission that constitutes a 
disposal in paragraph (g) of the definition of that term. (immersion) 

exploratory well has the same meaning as in subsection 101(1) of the Canada Petroleum 
Resources Act, but does not include a delineation well or development well as those terms 
are defined in that subsection. (puits d'exploration) 

hazardous waste means anything referred to in any of paragraphs l{l)(a) to (f) or 2(1) 
(a) to (f) of the Export and Import of Hazardous Waste and Hazardous Recyclable Material 
Regulations, but does not include nuclear substances, domestic waste water or anything 
collected from households in the course of regular municipal waste collection services. 
( dechet dangereux) 

international electrical transmission line has the meaning assigned by the definition 
international power line in section 2 of the Canadian Energy Regulator Act. (ligne 
internationale de transport d'electricite) 

marine terminal means a facility, including its areas, structures and equipment, that is 
used for berthing ships and that is 

(a) related to the movement of goods between ships and shore; or 

(b) used for the receiving, holding, regrouping, embarkation or landing of passengers 
transported by water. (terminal maritime) 

national marine conservation area means a marine conservation area or a reserve, as 
those terms are defined in subsection 2(1) of the Canada National Marine Conservation 
Areas Act, or the Saguenay-St. Lawrence Marine Park established under section 5 of the 
Saguenay-St. Lawrence Marine Park Act. (aire marine nationale de conservation) 

national park means a park or a park reserve as those terms are defined in subsection 
2( 1) of the Canada National Parks Act. (pare national) 

navigable water has the same meaning as in section 2 of the Canadian Navigable Waters 
Act. (eaux navigables) 

new right of way means land that is to be developed for an international electrical 
transmission line, a pipeline, as defined in section 2 of the Canadian Energy Regulator Act, 
a railway line or an all-season public highway, and that is not alongside and contiguous to 
an area of land that was developed for an electrical transmission line, oil and gas pipeline, 
railway line or all-season public highway. (nouvelle emprise) 

nuclear substance has the same meaning as in section 2 of the Nuclear Safety and 
Control Act. (substance nucleaire) 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 2113 
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offshore means, except in respect of an offshore area, anything that is located in 

(a) an area referred to in paragraph 3(d) or (e) of the Canada Oil and Gas Operations 
Act in respect of which an authorization under that Act is required to conduct an activity 
that is related to the exploration and drilling for, or the production, conservation, 
processing or transportation of, oil or gas; or 

(b) an area in respect of which an authorization under the Canada-Newfoundland and 
Labrador Atlantic Accord Implementation Act or the Canada-Nova Scotia Offshore 
Petroleum Resources Accord Implementation Act is required to conduct an activity that 
is related to the exploration and drilling for, or the production, conservation, processing 
or transportation of, oil or gas. (au large des cotes) 

offshore area has the same meaning as in section 2 of the Canadian Energy Regulator 
Act. (zone extracotiere) 

oil and gas pipeline means a pipeline that is used, or is to be used, for the transmission 
of oil or gas alone or with any other commodity. (pipeline d'hydrocarbures) 

park community has the same meaning as in subsection 2(1) of the Canada National 
Parks Act. (col/ectivite) 

uranium mill has the meaning assigned by the definition mill in section 1 of the Uranium 
Mines and Mills Regulations. (usine de concentration d'uranium) 

uranium mine has the meaning assigned by the definition mine in section 1 of the 
Uranium Mines and Mills Regulations. (mine d'uranium) 

water body means any body of water, including a canal, a reservoir, an ocean and a 
wetland, up to the high-water mark, but does not include a sewage or waste treatment 
lagoon or a mine tailings pond. (plan d'eau) 

Aircraft Group Number 

(2) For the purpose of these Regulations, an Aircraft Group Number refers to the Aircraft 
Group Number set out in Transport Canada's publication, TP 312, 5th edition entitled 
Aerodrome Standards and Recommended Practices. 

Physical activities - designated projects 

2 (1) The physical activities that are set out in the schedule are designated for the purpose 
of the definition designated project in section 2 of the Impact Assessment Act. 

Physical activities that may be excluded 

(2) For the purpose of the definition designated project in section 2 of the Impact 
Assessment Act, the physical activities that may be designated by the Minister under 
paragraph 112(1)(a.2) of that Act are those referred to in section 34, 44 or 45 of the 
schedule. 

Exception 

(3) Subsections (1) and (2) do not apply to a physical activity that is a project, as defined 
in section 66 of the Canadian Environmental Assessment Act, 2012, if, before the coming 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 3113 
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into force of the Impact Assessment Act, an authority, as defined in that section, has made 
a determination under section 67 of the Canadian Environmental Assessment Act, 2012 or 
has indicated in writing that it has started to make its determination for the purpose of that 
section of whether or not the carrying out of the project is likely to cause significant 
adverse environmental effects. 

Period for review of regulations 

3 For the purpose of subsection 111(1) of the Impact Assessment Act, the period is five 
years after the day on which these Regulations come into force. 

Project on federal lands or outside Canada 

4 (1) If an authority has, before the coming into force of the Impact Assessment Act, 
indicated in writing that it has started to make its determination, for the purpose of section 
67 or 68 of the Canadian Environmental Assessment Act, 2012, of whether or not the 
carrying out of a project is likely to cause significant adverse environmental effects, that 
determination is made under the Canadian Environmental Assessment Act, 2012 as if that 
Act had not been repealed. 

Non-application of sections 81 to 91 of the Impact Assessment Act 

(2) If, before the coming into force of the Impact Assessment Act, an authority has made a 
determination under section 67 or 68 of the Canadian Environmental Assessment Act, 2012 
with respect to a project, sections 81 to 91 of the Impact Assessment Act do not apply to 
that project. 

Definition of authority and project 

(3) In this section, authority and project have the same meaning as in section 66 of the 
Canadian Environmental Assessment Act, 2012 . 

s.c. 2019, c. 28, s. 1 

*s These Regulations come into force on the day on which section 1 of An Act to enact the 
Impact Assessment Act and the Canadian Energy Regulator Act, to amend the Navigation 
Protection Act and to make consequential amendments to other Acts, comes into force. 

* [Note: Regulations in force August 28, 2019, see 51/2019-86.] 

SCHEDULE 

(Section 2) 

Physical Activities 

National Parks and Protected Areas 

1 The construction, operation, decommissioning and abandonment in a wildlife area, as 
defined in section 2 of the Wildlife Area Regulations, a migratory bird sanctuary, as defined 
in subsection 2( 1) of the Migratory Bird Sanctuary Regulations or a protected marine area 
established under subsection 4.1(1) of the Canada Wildlife Act, of one of the following: 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 4/13 
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(a) a new electrical generating facility or electrical transmission line; 

(b) a new structure for the diversion of water, including a new dam, dyke or reservoir; 

(c) a new oil or gas facility or oil and gas pipeline; 

(d) a new mine or mill; 

(e) a new industrial facility; 

(f) a new canal or lock; 

(g) a new marine terminal; 

(h) a new railway line; 

(i) a new public road or parkway that is intended for the passage of motor vehicles; 

a> a new aerodrome or runway; 

(k) a new waste management facility; 

(I) a new aquaculture facility. 

2 The construction, in a national marine conservation area, of a new physical work if the 
construction is contrary to the management plan for that area tabled in or laid before each 
House of Parliament under subsection 9(1) of the Canada National Marine Conservation 
Areas Act or subsection 9(1) of the Saguenay-St. Lawrence Marine Park Act. 

3 The disposal at sea, in a national marine conservation area, of waste or other matter as 
defined in subsection 122(1) of the Canadian Environmental Protection Act, 1999 at a new 
disposal at sea site or a new part of an existing disposal at sea site. 

4 The construction, operation, decommissioning and abandonment, in a national marine 
conservation area, of a new pipeline for carrying a substance other than water. 

5 The construction, on land that is managed or administered by the Parks Canada Agency, 
of a new physical work, if the construction is 

(a) contrary to the management plan for that land that is tabled in each House of 
Parliament under subsection 32(1) of the Parks Canada Agency Act, subsection 11(1) of 
the Canada National Parks Act, or subsection 9(1) of the Rouge National Urban Park Act, 
or to a similar plan for the land that is approved by the Minister responsible for the Parks 
Canada Agency; or 

(b) contrary to one of the following guidelines that is published by the Parks Canada 
Agency and that applies to that land: 

(i) the Marmot Basin Ski Area Site Guidelines for Development and Use dated 
February 2008, 

(ii) the Mt. Norquay Ski Area Site Guidelines for Development and Use dated July 
2011, 

(iii) the Lake Louise Ski Area Site Guidelines for Development and Use dated July 
2015, 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 5113 
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(iv) the Site Guidelines for Development and Use, Sunshine Village Ski Resort dated 
December 14, 2018. 

6 The construction, operation, decommissioning and abandonment, in a national park, of a 
new dam or structure for the diversion of water for the purpose of supplying water outside 
the park, of recreation or of electrical power generation. 

7 The construction, operation, decommissioning and abandonment, in a national park, of a 
structure that is required to implement a new agreement made under paragraph 10(2)(b) 
of the Canada National Parks Act. 

8 The expansion, in a national park, of the water supply capacity of a structure that was 
constructed to implement an agreement made under paragraph 10(2)(b) of the Canada 
National Parks Act by more than 20°/o. 

9 The construction, operation, decommissioning and abandonment, in Yoho National Park of 
Canada, Kootenay National Park of Canada, Banff National Park of Canada or Jasper 
National Park of Canada, outside of a commercial ski area referred to in Schedule 5 to the 
Canada National Parks Act and of a park community, of a new commercial development 
that requires the disposal or occupation of land that was not previously disposed of for the 
purpose of a commercial development with the same or a similar purpose or occupied by 
such a commercial development, if that new commercial development has not been subject 
to strategic environmental assessment and public review as part of the park management 
plan tabled in each House of Parliament under subsection 11(1) of the Canada National 
Parks Act. 

10 The expansion, in Yoho National Park of Canada, Kootenay National Park of Canada, 
Banff National Park of Canada or Jasper National Park of Canada, outside of a commercial 
ski area referred to in Schedule 5 to the Canada National Parks Act and of a park 
community, of an existing commercial development that requires the disposal or occupation 
of land that was not previously disposed of for the purpose of a commercial development 
with the same or a similar purpose or occupied by such a commercial development, if that 
existing commercial development has not been subject to strategic environmental 
assessment and public review as part of a park management plan tabled in each House of 
Parliament under subsection 11(1) of the Canada National Parks Act. 

11 The construction, operation, decommissioning and abandonment, in a national park, of 
either of the following: 

(a) a new railway line; 

(b) a new public road or parkway that is intended for the passage of motor vehicles. 

Defence 

12 The low-level flying of military fixed-wing jet aircraft, for more than 150 days in a 
calendar year, as part of a training program, at an altitude below 330 m above ground level 
on a route or in an area that was not established before October 7, 1994 by or under the 
authority of the Minister of National Defence or the Chief of the Defence Staff as a route or 
area set aside for low-level flying training. 

13 The construction and operation of a new military base or military station that is 
established for more than 12 consecutive months. 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 6113 
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14 The expansion of an existing military base or military station, if the expansion would 
result in an increase in the area of the military base or military station of 50°/o or more. 

15 The decommissioning and abandonment of an existing military base or military station. 

16 The construction, operation, decommissioning and abandonment, outside an existing 
military base, of a new military training area, range or test establishment for training or 
weapons testing that is established for more than 12 consecutive months. 

17 The testing of military weapons for more than five days in a calendar year in an area 
other than a training area, range or test establishment established before October 7, 1994 
by or under the authority of the Minister of National Defence for the testing of weapons. 

Mines and Metal Mills 

18 The construction, operation, decommissioning and abandonment of one of the 
following: 

(a) a new coal mine with a coal production capacity of 5 000 t/day or more; 

(b) a new diamond mine with an ore production capacity of 5 000 t/day or more; 

(c) a new metal mine, other than a rare earth element mine, placer mine or uranium 
mine, with an ore production capacity of 5 000 t/day or more; 

(d) a new metal mill, other than a uranium mill, with an ore input capacity of 
5 000 t/day or more; 

(e) a new rare earth element mine with an ore production capacity of 2 500 t/day or 
more; 

(f) a new stone quarry or sand or gravel pit with a production capacity of 
3 500 000 t/year or more. 

19 The expansion of an existing mine, mill, quarry or sand or gravel pit in one of the 
following circumstances: 

(a) in the case of an existing coal mine, if the expansion would result in an increase in 
the area of mining operations of 50°/o or more and the total coal production capacity 
would be 5 000 t/day or more after the expansion; 

(b) in the case of an existing diamond mine if the expansion would result in an increase 
in the area of mining operations of 50°/o or more and the total ore production capacity 
would be 5 000 t/day or more after the expansion; 

(c) in the case of an existing metal mine, other than a rare earth element mine, placer 
mine or uranium mine, if the expansion would result in an increase in the area of mining 
operations of 50°/o or more and the total ore production capacity would be 5 000 t/day 
or more after the expansion; 

(d) in the case of an existing metal mill, other than a uranium mill, if the expansion 
would result in an increase in the area of mining operations of 50°/o or more and the 
total ore input capacity would be 5 000 t/day or more after the expansion; 

(e) in the case of an existing rare earth element mine if the expansion would result in 
an increase in the area of mining operations of 50°/o or more and the total ore 

https://www.canlii.org/en/callaws/regu/sor-2019-285/latest/sor-2019-285.html#document 7/13 
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production capacity would be 2 500 t/day or more after the expansion; 

(f) in the case of an existing stone quarry or sand or gravel pit if the expansion would 
result in an increase in the area of mining operations of 50°/o or more and the total 
production capacity would be 3 500 000 t/year or more after the expansion. 

20 The construction, operation and decommissioning, outside the licensed boundaries of an 
existing uranium mine, of a new uranium mine with an ore production capacity of 
2 500 t/day or more. 

21 The expansion of an existing uranium mine, if the expansion would result in an increase 
in the area of mining operations of 50°/o or more and the total ore production capacity 
would be 2500 t/day or more after the expansion. 

22 The construction, operation and decommissioning, outside the licensed boundaries of an 
existing uranium mill, of a new uranium mill with an ore input capacity of 2 500 t/day or 
more. 

23 The expansion of an existing uranium mill, if the expansion would result in an increase 
in the area of mining operations of 50°/o or more and the total ore input capacity would be 
2 500 t/day or more after the expansion. 

24 The construction, operation, decommissioning and abandonment of a new oil sands 

mine with a bitumen production capacity of 10 000 m3/day or more. 

25 The expansion of an existing oil sands mine, if the expansion would result in an increase 
in the area of mining operations of 50°/o or more and the total bitumen production capacity 

would be 10 000 m3/day or more after the expansion. 

Nuclear Facilities, Including Certain Storage and Long-term Management or Disposal 
Facilities 

26 The construction, operation and decommissioning of one of the following: 

(a) a new facility for the processing, reprocessing or separation of isotopes of uranium, 
thorium, or plutonium, with a production capacity of 100 t/year or more; 

(b) a new facility for the manufacture of a product derived from uranium, thorium or 
plutonium, with a production capacity of 100 t/year or more; 

(c) a new facility for the processing or use, in a quantity greater than 1015 Bq per 
calendar year, of nuclear substances with a half-life greater than one year, other than 
uranium, thorium or plutonium. 

27 The site preparation for, and the construction, operation and decommissioning of, one or 
more new nuclear fission or fusion reactors if 

(a) that activity is located within the licensed boundaries of an existing Class IA nuclear 
facility and the new reactors have a combined thermal capacity of more than 900 MWth; 
or 

(b) that activity is not located within the licensed boundaries of an existing Class IA 
nuclear facility and the new reactors have a combined thermal capacity of more than 
200 MWth. 
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28 The construction and operation of either of the following: 

(a) a new facility for the storage of irradiated nuclear fuel or nuclear waste, outside the 
licensed boundaries of an existing nuclear facility, as defined in section 2 of the Nuclear 
Safety and Control Act, other than a facility for the on-site storage of irradiated nuclear 
fuel or nuclear waste associated with one or more new fission or fusion reactors that 
have a combined thermal capacity of less than 200 MWth; 

(b) a new facility for the long-term management or disposal of irradiated nuclear fuel or 
nuclear waste. 

29 The expansion of an existing facility for the long-term management or disposal of 
irradiated nuclear fuel or nuclear waste, if the expansion would result in an increase in the 
area of the facility, at ground level, of 50°/o or more. 

Oil, Gas and Other Fossil Fuels 

30 The construction, operation, decommissioning and abandonment of a new fossil fuel
fired power generating facility with a production capacity of 200 MW or more. 

31 The expansion of an existing fossil fuel-fired power generating facility, if the expansion 
would result in an increase in production capacity of 50°/o or more and a total production 
capacity of 200 MW or more. 

32 The construction, operation, decommissioning and abandonment of a new in situ oil 

sands extraction facility that has a bitumen production capacity of 2 000 m3/day or more 
and that is 

(a) not within a province in which provincial legislation is in force to limit the amount of 
greenhouse gas emissions produced by oil sands sites in the province; or 

(b) within a province in which provincial legislation is in force to limit the amount of 
greenhouse gas emissions produced by oil sands sites in the province and that limit has 
been reached. 

33 The expansion of an existing in situ oil sands extraction facility, if the expansion would 
result in an increase in bitumen production capacity of 50°/o or more and a total bitumen 

production capacity of 2 000 m3/day or more, if the facility is 

(a) not within a province in which provincial legislation is in force to limit the amount of 
greenhouse gas emissions produced by oil sands sites in the province; or 

(b} within a province in which provincial legislation is in force to limit the amount of 
greenhouse gas emissions produced by oil sands sites in the province and that limit has 
been reached. 

34 The drilling, testing and abandonment, in an area set out in one or more exploration 
licences issued in accordance with the Canada Petroleum Resources Act, the Canada
Newfoundland and Labrador Atlantic Accord Implementation Act or the Canada-Nova Scotia 
Offshore Petroleum Resources Accord Implementation Act, of offshore exploratory wells in 
the first drilling program, as defined in subsection 1(1) of the Canada Oil and Gas Drilling 
and Production Regulations, SOR/2009-315. 
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35 The construction, installation and operation of a new offshore floating or fixed platform, 
vessel or artificial island used for the production of oil or gas. 

36 The decommissioning and abandonment of an existing offshore floating or fixed 
platform, vessel or artificial island used for the production of oil or gas that is proposed to 
be disposed of or abandoned offshore or converted on site to another role. 

37 The construction, operation, decommissioning and abandonment of one of the 
following: 

(a) a new oil refinery, including a heavy oil upgrader, with an input capacity of 

10 000 m3/day or more; 

(b) a new facility for the production of liquid petroleum products from coal with a 

production capacity of 2 000 m3/day or more; 

(c) a new sour gas processing facility with a sulphur inlet capacity of 2 000 t/day or 
more; 

(d) a new facility for the liquefaction, storage or regasification of liquefied natural gas, 
with a liquefied natural gas processing capacity of 3 000 t/day or more or a liquefied 

natural gas storage capacity of 136 000 m3 or more; 

(e) a new petroleum storage facility with a storage capacity of 500 000 m3 or more; 

(f) a new natural gas liquids storage facility with a storage capacity of 100 000 m3 or 
more. 

38 The expansion of one of the following: 

(a) an existing oil refinery, including a heavy oil upgrader, if the expansion would result 
in an increase in input capacity of 50°/o or more and a total input capacity of 

10 000 m3/day or more; 

(b) an existing facility for the production of liquid petroleum products from coal, if the 
expansion would result in an increase in production capacity of 50°/o or more and a total 

production capacity of 2 000 m3/day or more; 

(c) an existing sour gas processing facility, if the expansion would result in an increase 
in sulphur inlet capacity of 50°/o or more and a total sulphur inlet capacity of 2 000 t/day 
or more; 

(d) an existing facility for the liquefaction, storage or regasification of liquefied natural 
gas, if the expansion would result in an increase in the liquefied natural gas processing 
or storage capacity of 50°/o or more and a total liquefied natural gas processing capacity 

of 3 000 t/day or more or a total liquefied natural gas storage capacity of 136 000 m3 or 
more, as the case may be; 

(e) an existing petroleum storage facility, if the expansion would result in an increase in 

storage capacity of 50°/o or more and a total storage capacity of 500 000 m3 or more; 

(f) an existing natural gas liquids storage facility, if the expansion would result in an 

increase in storage capacity of 50°/o or more and a total storage capacity of 100 000 m3 
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or more. 

Electrical Transmission Lines and Pipelines 

39 The construction, operation, decommissioning and abandonment of either of the 
following: 

(a) a new international electrical transmission line with a voltage of 345 kV or more that 
requires a total of 75 km or more of new right of way; 

(b) a new interprovincial power line designated by an order under section 261 of the 
Canadian Energy Regulator Act. 

40 The construction, operation, decommissioning and abandonment of a new offshore oil 
and gas pipeline, other than a flowline as defined in subsection 2(1) of the Canada Oil and 
Gas Installations Regulations. 

41 The construction, operation, decommissioning and abandonment of a new pipeline, as 
defined in section 2 of the Canadian Energy Regulator Act, other than an offshore pipeline, 
that requires a total of 75 km or more of new right of way. 

Renewable Energy 

42 The construction, operation, decommissioning and abandonment of one of the 
following: 

(a) a new hydroelectric generating facility with a production capacity of 200 MW or 
more; 

(b) a new in-stream tidal power generating facility with a production capacity of 15 MW 
or more; 

(c) a new tidal power generating facility that is not an in-stream tidal power generating 
facility. 

43 The expansion of one of the following: 

(a) an existing hydroelectric generating facility if the expansion would result in an 
increase in production capacity of 50°/o or more and a total production capacity of 
200 MW or more; 

(b) an existing in-stream tidal power generating facility, if the expansion would result in 
an increase in production capacity of 50°/o or more and a total production capacity of 
15 MW or more; 

(c) an existing tidal power generating facility that is not an in-stream tidal power 
generating facility, if the expansion would result in an increase in production capacity of 
50°/o or more. 

44 The construction, operation, decommissioning and abandonment in an offshore area or 
in boundary water of a new wind power generating facility that has 10 or more wind 
turbines. 

45 The expansion in an offshore area or in boundary water of an existing wind power 
generating facility, if the expansion would result in an increase in production capacity of 
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S0°/o or more and a total number of wind turbines of 10 or more. 

Transport 

46 The construction, operation, decommissioning and abandonment of one of the 
following: 

(a) a new aerodrome with a runway length of 1 000 m or more; 

(b) a new aerodrome that is capable of serving aircraft of Aircraft Group Number IIIA or 
higher; 

(c) a new runway at an existing aerodrome with a length of 1 000 m or more. 

47 The operation of an existing runway 

(a) that was not capable of serving aircraft of Aircraft Group Number IIIA and becomes 
capable of serving aircraft of Aircraft Group Number IIIA or higher; or 

(b) that was capable of serving aircraft of an Aircraft Group Number IIIA or higher and 
becomes capable of serving aircraft of any higher Aircraft Group Number. 

48 The construction, operation, decommissioning and abandonment of either of the 
following: 

(a) a new international or interprovincial bridge or tunnel; 

(b) a new bridge over the St. Lawrence Seaway. 

49 The construction, operation, decommissioning and abandonment of either of the 
following: 

(a) a new canal; 

(b) a new lock or associated structure that controls water levels in navigable water. 

50 The construction, operation, decommissioning and abandonment of a new permanent 
causeway with a continuous length of 400 m or more through navigable water. 

51 The construction, operation, decommissioning and abandonment of a new all-season 
public highway that requires a total of 7S km or more of new right of way. 

52 The construction, operation, decommissioning and abandonment of a new marine 
terminal designed to handle ships larger than 2S 000 DWT. 

53 The expansion of an existing marine terminal, if the expansion requires the construction 
of a new berth designed to handle ships larger than 2S 000 DWT and, if the berth is not a 
permanent structure in the water, the construction of a new permanent structure in the 
water. 

54 The construction, operation, decommissioning and abandonment of either of the 
following: 

(a) a new railway line that is capable of carrying freight or of carrying passengers 
between cities and requires a total of SO km or more of new right of way; 

(b) a new railway yard with a total area of SO ha or more. 
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55 The expansion of an existing railway yard, if the expansion would result in an increase 
of its total area by 50°/o or more and a total area of 50 ha or more. 

Hazardous Waste 

56 The construction, operation, decommissioning and abandonment of a new facility that is 
not more than 500 m from a natural water body and is used exclusively for the treatment, 
incineration, disposal or recycling of hazardous waste. 

57 The expansion of an existing facility that is not more than 500 m from a natural water 
body and is used exclusively for the treatment, incineration, disposal or recycling of 
hazardous waste, if the expansion would result in an increase in hazardous waste input 
capacity of 50°/o or more. 

Water Projects 

58 The construction, operation, decommissioning and abandonment of a new dam or dyke 
on a natural water body, if the new dam or dyke would result in the creation of a reservoir 
with a surface area that would exceed the annual mean surface area of the natural water 
body by 1 500 ha or more. 

59 The expansion of an existing dam or dyke on a natural water body, if the expansion 
would result in an increase in the surface area of the existing reservoir of 50°/o or more and 
an increase of 1 500 ha or more in the annual mean surface area of that reservoir. 

60 The construction, operation, decommissioning and abandonment of a new structure for 

the diversion of 10 000 000 m3/year or more of water from a natural water body into 
another natural water body. 

61 The expansion of an existing structure for the diversion of water from a natural water 
body into another natural water body, if the expansion would result in an increase in 

diversion capacity of 50°/o or more and a total diversion capacity of 10 000 000 m3/year or 
more. 
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2007 FC 300

T-165-07

Ferring Inc. (Applicant)

v.

The Minister of Health, Apotex Inc. and Novopharm Limited (Respondents)

T-2188-06

Sanofi-Aventis Canada Inc. (Applicant)

v.

The Minister of Health, the Attorney General of Canada and Novopharm Inc. (Respondents)

T-2189-06

Sanofi-Aventis Canada Inc. (Applicant)

v.

The Minister of Health, the Attorney General of Canada and Apotex Inc. (Respondents)

T-2196-06

Sanofi-Aventis Canada Inc. (Applicant)

v.

The Minister of Health, the Attorney General of Canada and Apotex Inc. (Respondents)

T-2220-06

Novopharm Limited (Applicant)

v.

The Minister of Health, the Attorney General of Canada and Sanofi-Aventis Canada Inc. (Respondents)

INDEXED AS: FERRING INC. v. CANADA (MINISTER OF HEALTH) (F.C.)

Federal Court, Hughes J.—Toronto, March 1, 2, 5, 6, 8, 9; Ottawa, March 20, 2007.

Patents — Practice — Judicial review of decisions issuing notices of compliance (NOCs) to Apotex Inc.,
Novopharm Limited (generic drugs manufacturers) despite patents listed on Patent Register by Ferring Inc.,
Sanofi-Aventis Canada Inc. (innovator drug companies), in all but one instance — Relevant Regulations, case law
reviewed — Minister’s policy for dealing with whether generic required to address listed patent consistent with
S.C.C. decision in AstraZeneca Canada Inc. v. Canada (Minister of Health) — Generics not required to address
Ferring’s patents as those patents not listed against NOC extant at time of filing of abbreviated new drug submission
by generics — Minister not required to inform Ferring of generics’ pending NOC submissions — Novopharm
required to address Sanofi-Aventis’ non-HOPE (Heart Outcomes Prevention Evaluation patents as those patents
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linked to NOC relevant to comparator drug — Ministers’s decision issuing NOC to Apotex reasonable as
consideration of product monographs falling within his discretion — Applications dismissed.

Administrative Law — Functus officio — Judicial review of decisions issuing notices of compliance (NOCs) to
generic drug companies — Minister acting in purely administrative capacity, entitled to revisit circumstances from
time to time (i.e. whether generics “second person[s]” for purposes of Patented Medicines (Notice of Compliance)
Regulations) — Only when final step taken (i.e. issuance of NOC) does functus issue arise.

These were applications for judicial review of decisions by the Minister of Health issuing notices of compliance to
Apotex Inc. and Novopharm Limited (the generics), notwithstanding patents listed on the Patent Register by Ferring
Inc. and Sanofi-Aventis Canada Inc. (the innovators), in all but one instance.

At issue was the interpretation and application of the Patented Medicines (Notice of Compliance) Regulations (NOC
Regulations) subsection 5(1), and in particular whether and when a “generic” becomes a “second person” as defined
in the Regulations, section 2. The Minister’s decision followed the release of the Supreme Court of Canada’s
decision in AstraZeneca Canada Inc. v. Canada (Minister of Health), wherein it was held that a generic does not
always need to address all of the listed patents.

Held, the applications should be dismissed.

After the release of the AstraZeneca decision, the Minister adopted a policy for dealing with whether a generic is
required to address any particular listed patent. First, the date of filing of the abbreviated new drug submission
(ANDS) by the generic should be used to determine which notices of compliance have been issued in respect of the
comparator drug. All patents listed in respect of the relevant NOC as of the date on which the generic purchased the
comparator drug must be addressed by the generic. Second, where further NOCs have been issued to the innovator
after the date of purchase of the comparator drug, the Minister determines whether the generic has made use of
changes made to the comparator drug since the original date of purchase. If the generic has made use of such
changes, then all patents added to the patent list subsequent to the date of purchase that are pertinent to the changes
the generic has taken advantage of must be addressed. This policy is consistent with the reasoning of the Supreme
Court in AstraZeneca and the applicable provisions of the NOC Regulations. A few modifications to this policy were
in order, but these changes did not affect the outcome of the Minister’s decisions.

AstraZeneca says that section 7 (which directs that the Minister is not to issue an NOC before the latest of a set of
enumerated circumstances) only applies where a generic is a “second person” as described in the NOC Regulations,
paragraph 5(3)(d). In the cases at bar, the Minister held that the generic was such a person in only one instance. The
innovators’ argument that the Minister was functus and could not address or re-address the issue of whether the
generics were, in fact, “second person[s]” was rejected. The doctrine of functus officio should not be applied
rigorously in respect of every sort of administrative ruling. Here, the Minister was acting in a purely administrative
capacity. He was entitled to visit and revisit circumstances from time to time as conditions changed and new issues
arose. It is only when the final step is taken (i.e. the issuance of an NOC), that the issue of functus can arise.

As to Ferring’s argument that the Minister should have required that each of the generics address two of its listed
patents, the ‘833 and N335 patents, the Minister needed only to look at patents listed against the NOC extant at the
time of the filing of the ANDS by the generics (or the purchase date of the comparator drugs), i.e. the NOC of
September 14, 2000. The N833 and N335 patents were not added until the further NOC was granted to Ferring on
November 21, 2005. They therefore did not need to be addressed by the generics. The decisions were not contrary to
the principles of natural justice. The Minister was not required to inform Ferring of the generics’ pending NOC
submissions. Nor was the Minister required to afford Ferring an opportunity to be heard before making a decision as
to whether the generics were “second person[s]”, or to issue an NOC to them. Finally, Ferring did not have status to
seek judicial review of the Minister’s decision that Novopharm was not a “second person”, as it only had a
commercial interest in the matter.

The patents at issue in the cases involving Sanofi-Aventis concerned a drug marketed by it under the name “Altace.”
Specifically, these patents were the N387 and N549 patents (Heart Outcomes Prevention Evaluation or HOPE patents),
and the N089 and N948 patents (non-HOPE patents). An NOC was issued to Apotex for old uses of “Altace” (not the
HOPE or non-HOPE uses), whereas Novopharm was required to address the non-HOPE patents. The Minister’s
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rationale was consistent with the direction given by the Supreme Court in AstraZeneca with respect to patents that
have been listed in respect of an NOC in existence at the time when the comparator drug was acquired. The Minister
performed a patent specific analysis, linking the relevant patents to the relevant NOC as directed in AstraZeneca.
Subsections 4(4) and 4(5) of the NOC Regulations allow patents to be listed against a previous NOC provided that
the application for the patent was filed before that NOC application was filed and the patent is submitted for listing
within 30 days of its issuance. Pursuant to AstraZeneca, a generic must address patents “linked to” the NOC that is
relevant to the comparator drug. Here, the NOC relevant to the comparator drug was linked to the non-HOPE
patents. That is why Novopharm had to address the non-HOPE patents, even though it did not seek approval for an
NOC that would include such uses. As to the Minister’s decision with respect to Apotex, it was reasonable in light of
the evidence before him. The consideration of product monographs is a matter that falls within the Minister’s
expertise.

statutes and regulations judicially
considered

Agreement on Trade-Related Aspects of Intellectual Property Rights, Annex 1C of the Marrakesh Agreement
Establishing the World Trade Organization, signed in Marrakesh, Morocco, 15 April 1994, 1869 U.N.T.S. 299, Art.
41.

Drug Price Competition and Patent Term Restoration Act of 1984, Pub. L. 98-417, 98 Stat. 1585 (1984).
Federal Courts Act, R.S.C., 1985, c. F-7, ss. 1 (as am. by S.C. 2002, c. 8, s. 14), 18.1 (as enacted by S.C.

1990, c. 8, s. 5; 2002, c. 8, s. 27).
Food and Drug Regulations, C.R.C., c. 870, ss. C.08.001.1 “Canadian reference product” (as enacted by

SOR/95-411, s. 3), “pharmaceutical equivalent” (as enacted idem), C.08.002(1)(a) (as am. idem, s.
4), C.08.002.1 (as enacted idem, s. 5), C.08.003(2) (as am. idem, s. 6), C.08.004.1 (as enacted
idem, s. 6; SOR/2006-241, s. 1).

Food and Drugs Act, R.S.C., 1985, c. F-27.
Marrakesh Agreement Establishing the World Trade Organization, signed in Marrakesh, Morocco, 15

April 1994, 1867 U.N.T.S. 3.
Paris Convention for the Protection of Industrial Property, March 20, 1883, as revised at Brussels on

December 14, 1900, at Washington on June 2, 1911, at The Hague on November 6, 1925, at
London on June 2, 1934, at Lisbon on October 31, 1958, and at Stockholm on July 14, 1967, 828
U.N.T.S. 305.

Patent Act, R.S.C., 1985, c. P-4, ss. 35(1) (as am. by R.S.C., 1985 (3rd Supp.), c. 33, s. 12), 55(1)(b) (as
am. by S.C. 1993, c. 15, s. 48), 55.2(4) (as enacted by S.C. 1993, c. 2, s. 4; 2001, c. 10, s. 2).

Patent Cooperation Treaty, June 19, 1970, [1990] Can. T.S. No. 22.
Patent Rules, SOR/96-423, ss. 26 (as am. by SOR/2007-90, s. 4), 28.
Patented Medicines (Notice of Compliance) Regulations, SOR/93-133, ss. 2 “first person”, “second person”

(as am. by SOR/99-379, s. 1; 2006-242, s. 1), 3 (as am. by SOR/98-166, s. 2; 2006-242, s. 2), 4 (as
am. by SOR/98-166, s. 3; 2006-242, s. 2; erratum C. Gaz. 2006.II.1874(E)), 5 (as am. by
SOR/98-166, s. 4; 99-379, s. 2; 2006-242, s. 2; erratum C. Gaz. 2006.II.1874(E)), 6(1) (as am.
idem, s. 3; erratum C. Gaz. 2006.II.1875(E)), (5)(a) (as am. by SOR/2006-242, s. 3), (5)(b) (as am.
idem), 7 (as am. by SOR/98-166, s. 6; 2006-242, s. 4).

World Trade Organization Agreement Implementation Act, S.C. 1994, c. 47.

cases judicially considered

applied:

AstraZeneca Canada Inc. v. Canada (Minister of Health), [2006] 2 S.C.R. 560; (2006), 272 D.L.R. (4th) 577; 52
C.P.R. (4th) 145; 354 N.R. 88; 2006 SCC 49; AstraZeneca Canada Inc. v. Canada (Minister of Health) (2004), 36
C.P.R. (4th) 519; 263 F.T.R. 161; 2004 FC 1277; affd [2006] 1 F.C.R. 297; (2005), 254 D.L.R. (4th) 690; 40 C.P.R.
(4th) 353; 336 N.R. 166; 2005 FCA 189 (as to standard of review); Laboratories Servier v. Apotex Inc., 2006 FC
1493; Comeau’s Sea Foods Ltd. v. Canada (Minister of Fisheries and Oceans), [1997] 1 S.C.R. 12; (1997), 142
D.L.R. (4th) 193; 43 Admin. L.R. (2d) 1; 31 C.C.L.T. (2d) 236; 206 N.R. 363; Hoffmann-La Roche Ltd. v. Canada
(Minister of National Health and Welfare) (1999), 167 F.T.R. 111 (F.C.T.D.); Aventis Pharma Inc. v. Canada
(Minister of Health) (2005), 45 C.P.R. (4th) 6; 2005 FC 1396.
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considered:

Bristol-Myers Squibb Co. v. Canada (Attorney General), [2005] 1 S.C.R. 533; (2005), 253 D.L.R. (4th) 1; 39 C.P.R.
(4th) 449; 334 N.R. 55; 2005 SCC 26; Merck Frosst Canada Inc. v. Canada (Minister of National Health and
Welfare), [1998] 2 S.C.R. 193; 161 D.L.R. (4th) 47; 80 C.P.R. (3d) 368; 227 N.R. 299; AstraZeneca Canada Inc. v.
Canada (Minister of Health) (2004), 36 C.P.R. (4th) 519; 263 F.T.R. 161; 2004 FC 1277; affd [2006] 1 F.C.R. 297;
(2005), 254 D.L.R. (4th) 690; 40 C.P.R. (4th) 353; 336 N.R. 166; 2005 FCA 189; Chandler v. Alberta Association of
Architects, [1989] 2 S.C.R. 848; (1989), 101 A.R. 321; 62 D.L.R. (4th) 577; [1989] 6 W.W.R. 521; 70 Alta. L.R.
(2d) 193; 40 Admin. L.R. 128; 36 C.L.R. 1; 99 N.R. 277; Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817; (1999), 174 D.L.R. (4th) 193; 14 Admin. L.R. (3d) 173; 1 Imm. L.R. (3d) 1; 243
N.R. 22; Rothmans of Pall Mall Canada Limited v. Minister of National Revenue (No. 1), [1976] 2 F.C. 500; (1976),
67 D.L.R. (3d) 505; [1976] C.T.C. 339; 10 N.R. 153 (C.A.); Aventis Pharma Inc. v. Apotex Inc. (2005), 43 C.P.R.
(4th) 161; 278 F.T.R. 1; 2005 FC 1283; affd (2006), 265 D.L.R. (4th) 308; 46 C.P.R. (4th) 401; 349 N.R. 183; 2006
FCA 64.

referred to:

Bayer Inc. v. Canada (Attorney General) (1999), 87 C.P.R. (3d) 293; 243 N.R. 170 (F.C.A.); Apotex Inc. v. Canada
(Attorney General), [1994] 1 F.C. 742; (1993), 18 Admin. L.R. (2d) 122; 52 C.P.R. (3d) 339; 162 N.R. 177 (C.A.);
Schering Canada Inc. v. Nu-Pharm Inc. (1996), 68 C.P.R. (3d) 332; 114 F.T.R. 310 (F.C.T.D.); Novopharm Ltd. v.
Canada (Minister of National Health and Welfare), [1998] 3 F.C. 50; (1998), 78 C.P.R. (3d) 54; 149 F.T.R. 63
(T.D.); Apotex Inc. v. Canada (Minister of National Health and Welfare) (1999), 181 D.L.R. (4th) 404; 3 C.P.R.
(4th) 1; 252 N.R. 72 (F.C.A.); Warner-Lambert Canada Inc. v. Canada (Minister of Health) (2000), 8 C.P.R. (4th)
302; 193 F.T.R. 117 (F.C.T.D.); Saskatchewan Wheat Pool v. Canada (Canadian Grain Commission) (2004), 260
F.T.R. 310; 2004 FC 1307; Merck and Co., Inc. v. Brantford Chemicals Inc. et al. (2005), 37 C.P.R. (4th) 481; 330
N.R. 186; 2005 FCA 48; Monsanto Co. v. Canada (Commissioner of Patents) (1999), 1 C.P.R. (4th) 500; 172 F.T.R.
210 (F.C.T.D.); Apotex Inc. v. Canada (Governor in Council), 2007 FC 232.

APPLICATIONS for judicial review of decisions by the Minister of Health to issue notices of compliance to generic
drug companies, notwithstanding patents listed on the Patent Register by innovator drug companies, in all but one
instance. Applications dismissed.

appearances:

Patrick E. Kierans, Orestes Pasparakis and Jason C. Markwell for applicant in T-165-07.

Gunars A. Gaikis, Yoon Kang, Nancy P. Pei and A. David Morrow for Sanofi-Aventis Canada Inc., applicant in
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The following are the reasons for judgment rendered in English by

[1] HUGHES J.: These reasons pertain to five separate applications for judicial review argued consecutively, all of
which deal with actions taken by the Minister of Health following the release of the decision of the Supreme Court
of Canada in AstraZeneca Canada Inc. v. Canada (Minister of Health), [2006] 2 S.C.R. 560, on November 3, 2006
(AstraZeneca).

[2] The core subject-matter is the interpretation and application of the Patented Medicines (Notice of Compliance)
Regulations, SOR/93-133 as periodically amended (NOC Regulations [or Regulations]) and in particular, subsection
5(1) [as am. by SOR/98-166, s. 4; 99-379, s. 2; 2006-242, s. 2] of those Regulations. There is no doubt that the
AstraZeneca decision had a profound effect on this subject. Influenced by that decision the Minister issued notices of
compliance (NOC) to each of two generic drug companies, Apotex Inc. and Novopharm Limited, notwithstanding
patents listed by innovator drug companies Ferring Inc. and Sanofi-Aventis Canada Inc. In one instance the Minister
would not issue an NOC and required Novopharm to address two patents in the context of section 5 of the NOC
Regulations. The result of the Minister’s actions is that Ferring, Sanofi-Aventis and Novopharm have brought
judicial review applications in this Court seeking relief including the quashing of the decisions made against their
interests, and for directions to the Minister to take steps more favourable to their interests.

[3] For the reasons that follow, I find that all applications are to be dismissed, each party to bear its own costs.

History of the NOC Regulations

[4] The arcane nature of NOC proceedings makes it too easy to lose perspective as to the objectives of the NOC
Regulations, their purpose and intent. The Supreme Court has offered guidance in this respect in three decisions,
AstraZeneca, Bristol-Myers Squibb Co. v. Canada (Attorney General), [2005] 1 S.C.R. 533 (Biolyse), and Merck
Frosst Canada Inc. v. Canada (Minister of National Health and Welfare), [1998] 2 S.C.R. 193 (Merck Frosst). The
Federal Court of Appeal and this Court have extensively dealt with cases under the NOC Regulations.

[5] It is useful to begin with the Food and Drug Regulations, C.R.C., c. 870, Part C, enacted under the provisions
of the Food and Drugs Act, R.S.C., 1985, c. F-27. The objective of that Act is to bring safe and effective medicines
to market so as to advance the nation’s health; the law governing approval of new drugs is to ensure the safety and
effectiveness of the new drugs before they can be put on the market (AstraZeneca, at paragraph 12).

[6] An innovator drug company seeking to bring a new drug to market in Canada incurs costs not only in the
research and development leading to the drug, but in the trials and testing required by the Minister in order to satisfy
him that the drug is safe and effective. There is no question that in almost every instance the cost, effort and time
involved are considerable, although Canada is not the only country requiring government approval of this kind and
much of this cost may be spread out over several countries.

[7] The innovator company will seek approval to sell its drug in Canada, called a notice of compliance (NOC), by
filing with the Minister a new drug submission (NDS). Once an NOC has been obtained, the innovator will be
required to make any supplemental filings by way of a supplemental new drug submission (S/NDS). Such
supplemental filings may deal with a broad range of matters both administrative and technical such as name changes,
merger of corporations, change in manufacturing circumstances and changes to the drug itself (AstraZeneca, at
paragraph 19).
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[8] The food and drugs legislation contemplates another body of drug companies often called generics. They seek
to bring to the market in Canada what are called by the innovators “copy-cat” versions of approved drugs. The Food
and Drug Regulations provide in section C.08.002.1 [as enacted by SOR/95-411, s. 5] that a generic may file what is
called an abbreviated new drug submission (ANDS) in which the generic is only required to demonstrate that it
proposes to bring to market in Canada a drug that is pharmaceutically equivalent (defined in section C.08.001.1 [as
enacted idem, s. 3]) and bioequivalent (not defined) to the Canadian reference product. In so demonstrating,
Parliament reasoned, the generic will have shown that its drug will be equally as safe and effective as the original
(AstraZeneca, at paragraph 24). Thus, the generic will not have had to expend the considerable costs in research that
the innovator was required to do (Biolyse, at paragraphs 6 and 7).

[9] The Food and Drug Regulations define a “Canadian reference product” in section C.08.001.1 as a drug in
respect of which an NOC has been granted and is marketed in Canada; where the drug is no longer marketed or for
any other reason, the Minister can approve as acceptable some other drug. In the Ferring proceeding before this
Court the Minister found that a drug acquired by Novopharm in the United Kingdom was acceptable. In oral
argument, Ferring’s counsel raised some question as to the provenance of this drug, however, this issue was not
raised as an issue in its memorandum of argument or in its notice of application and therefore was not properly
before the Court. In any event, this kind of decision is one which clearly lies with the discretion of the Minister, not
the Court.

[10] Section C.08.001.1 of the Food and Drug Regulations defines “pharmaceutical equivalent” as a new drug
that, in comparison with another drug, contains identical amounts of the identical medicinal ingredients, in
comparable dosage forms, but does not necessarily contain the same non-medicinal ingredients (sometimes called
excipients).

[11] The Food and Drug Regulations do not define bioequivalence, however, all parties are agreed that in most
instances this is a measure of how much of the medicinal ingredient is found in the bloodstream of a person
measured over certain intervals after the medicine has been administered. If the “profile” thus obtained is identical,
within appropriate limits, as between drugs that are compared, these drugs are said to be bioequivalent. In some
cases, such a test is unnecessary, for instance where the drug is administered directly into the bloodstream by
injection or intended for topical application only, such as eye drops.

[12] The Food and Drug Regulations, section C.08.004.1 [as enacted idem, s. 6] provide a delay such that prior to
October 5, 2006, the Minister was prohibited from issuing an NOC to a generic in respect of certain types of drugs
before five years after the innovator receives its NOC. After October 5, 2006 [as am. by SOR/2006-241, s. 1] the
generic cannot apply for an NOC in respect of certain types of drugs until six years after the innovator received its
NOC and the generic cannot get its NOC for at least two years after that.

[13] The Minister, upon receipt of an ANDS from a generic, is required only to examine the information provided
by the generic as to the pharmaceutical equivalence and bioequivalence of its proposed drug to that of the innovator.
There is no requirement that the Minister examine the data previously filed by the innovator in support of its NOC
(Bayer Inc. v. Canada (Attorney General) (1999), 87 C.P.R. (3d) 293 (F.C.A.)). Once the Minister is satisfied as to
pharmaceutical equivalence and bioequivalence the Minister has a duty to issue an NOC to the generic without delay
(Apotex Inc. v. Canada (Attorney General), [1994] 1 F.C. 742 (C.A.)).

[14] At this point consideration must turn to the NOC Regulations. These Regulations lie at the intersection of the
Food and Drugs Act whose objective is to bring safe and effective drugs to the Canadian market, and the Patent Act,
R.S.C., 1985, c. P-4 which seeks to award a temporary monopoly to innovators who disclose their invention to the
public (AstraZeneca, at paragraph 12). It has been said that perhaps these Regulations were too hastily formulated
and do not cover procedural problems which might well have been foreseen in this field of intensive competition
(Schering Canada Inc. v. Nu-Pharm Inc. (1996), 68 C.P.R. (3d) 332 (F.C.T.D.)).

[15] The NOC Regulations were introduced in 1993. Prior to that time Canada had a compulsory licence scheme,
whereby upon making certain showings, a person could obtain a compulsory licence from the Commissioner of
Patents to work in Canada inventions covered by a patent directed to a food or medicine. Compulsory licences were
dropped in 1993 and replaced by the NOC Regulations (Biolyse, at paragraphs 6-12). The Regulations are modelled
rather imperfectly upon similar provisions in the United States under the Hatch-Waxman Act, Pub. L. 98-417, 98
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Stat. 1585 (1984) codified as amended at 21 U.S.C.A. § 355 and 35 U.S.C.A. § 271(e) (1994), 180 A.L.R. Fed. 487
(officially cited as Drug Price Competition and Patent Term Restoration Act of 1984).

[16] The Supreme Court in AstraZeneca has taken great pains to remind us that the NOC Regulations were
enacted pursuant to subsection 55.2(4) [as enacted by S.C. 1993, c. 2, s. 4; 2001, c. 10, s. 2] of the Patent Act, whose
purpose was to permit early working of a patented invention by persons such as generic drug companies for the
purpose of obtaining regulatory approval for their drugs so that they could enter the market at an appropriate time
(AstraZeneca, at paragraphs 15, 16 and 38). As stated in Biolyse, at paragraph 50, Parliament recognized that early
working provisions could be abused, and thus created a balance designed to strengthen the hand of patent owners
against generic competitors.

[17] An earlier statement by the Supreme Court in Merck Frosst, at paragraph 30 that the purpose of the NOC
Regulations was simply to prevent patent infringement by delaying the issuance of an NOC until such time as their
implementation would not result in such infringement, must be tempered by what has been said by that Court in
Biolyse and AstraZeneca cited above. As stated in Biolyse, at paragraph 53, it is not every use of a patented
invention that will trigger the NOC Regulations.

[18] With the objects of the NOC Regulations in mind, the procedure established shows that the Minister and two
other parties are from time to time engaged in the process. One party is identified as a “first person” who is defined
in section 2 and subsection 4(1) [as am. by SOR/98-166, s. 3] of the Regulations as “[a] person who files or has filed
a submission for, or has been issued, a notice of compliance”. This person is sometimes called the “innovator” or
“brand” drug company and, as provided in paragraph 4(2)(c) [as am. idem] of the Regulations can be the owner of a
pertinent patent or a licensee thereof, or simply be a person who has the patent owner’s consent to deal with the
patent in respect of the Regulations.

[19] The other party is called a “second person” [as am. by SOR/99-379, s. 1] and is defined in section 2 of the
Regulations with reference to subsection 5(1). This definition is the nub of the disputes now before this Court. It is
repeated in full. This definition was changed by amendments effective October 5, 2006 [as am. by SOR/2006-242, s.
1] therefore the old and new versions are set out:

Old Version [as am. by SOR/99-379, s. 2]

5. (1) Where a person files or has filed a submission for a notice of compliance in respect of a drug and compares
that drug with, or makes reference to, another drug for the purpose of demonstrating bioequivalence on the basis of
pharmaceutical and, where applicable, bioavailability characteristics and that other drug has been marketed in
Canada pursuant to a notice of compliance issued to a first person and in respect of which a patent list has been
submitted, the person shall, in the submission, with respect to each patent on the register in respect of the other drug,

New Version [as am. by SOR/2006-242, s. 2; erratum C. Gaz. 2006.II.1874(E)]

5. (1) If a second person files a submission for a notice of compliance in respect of a drug and the submission
directly or indirectly compares the drug with, or makes reference to, another drug marketed in Canada under a notice
of compliance issued to a first person and in respect of which a patent list has been submitted, the second person
shall, in the submission, with respect to each patent on the register in respect of the other drug,

[20] Sometimes a “second person” is simply referred to as a “generic,” however one must be careful, particularly
in the circumstances of these proceedings, not to interchange those words too readily. The issue here is whether and
when a “generic” becomes a “second person” as defined in the NOC Regulations.

[21] At this point consideration is given to subsection 7(1) of the transitional provisions included in the October 5,
2006 amendments to the Regulations as that section purports to affect subsection 5(1). It states:

7. (1) Subsection 5(1) of the Patented Medicines (Notice of Compliance) Regulations, as enacted by section 2 of
these Regulations, applies to a second person who has filed a submission referred to in subsection 5(1) prior to
the coming into force of these Regulations and the date of filing of the submission is deemed to be the date of
the coming into force of these Regulations.
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[22] The full impact of the changes to subsection 5(1) brought about by the October 5, 2006 amendments does not
need to be addressed here since the issue in these proceedings is whether or not the particular generic at issue was a
“second person” in the circumstances of events occurring before October 5, 2006. If the generic was not a “second
person” then subsection 5(1) was never engaged, thus the transitional provisions are of no effect. If the generic was a
“second person” then it was such a person well before October 5, 2006 and would have had to take the steps
provided for by that section well before that time in any event.

[23] The process devised by the NOC Regulations begins with subsection 3(1) [as am. by SOR/98-166, s. 2] (of
the old Regulations, it is now subsection 3(2) [SOR/2006-242, s. 2], the wording is similar). That section provides
for a register upon which patents may be listed by a “first person”. That section imposes a duty on the Minister not
only to maintain that list, but to determine what patents may go on the list and to remove patents that have been
listed improperly. That is a particular duty imposed on the Minister (Novopharm Ltd. v. Canada (Minister of
National Health and Welfare), [1998] 3 F.C. 50 (T.D.), at paragraph 19). At this stage a generic has no role. A
generic cannot compel the Minister to list or de-list a patent (Apotex Inc. v. Canada (Minister of National Health and
Welfare) (1999), 181 D.L.R. (4th) 404 (F.C.A.)). Where an innovator challenges the Minister’s decision in Court, a
generic has not been allowed to intervene (Warner-Lambert Canada Inc. v. Canada (Minister of Health) (2000), 8
C.P.R. (4th) 302 (F.C.T.D.)). At this stage a listing does not affect any particular generic.

[24] The criteria as to whether a patent is to be listed or not are set out in section 4 of the Regulations. There are a
number of criteria, the most important of which for purposes of this discussion is that the patent contains a claim for
the medicine or use of the medicine for which the particular NOC was granted, paragraph 4(2)(b) [as am. by
SOR/98-166, s. 3] of the pre-October 5, 2006 (post October 5, 2006, Regulations, subsection 4(2) [as am. by
SOR/2006-242, s. 2] speaks of a medicinal ingredient or use of a medicinal ingredient—the distinction is not
relevant here).

[25] There has been much jurisprudence discussing the nature and extent to which a link between the medicine or
use provided for in the innovator’s NOC must correspond to the innovation claimed in the patent sought to be listed.
It need not be reviewed here. The important point to make is that there may be several NOCs respecting a drug and
patents are listed as against a particular NOC.

[26] Once a patent is listed, the Minister places any application for an NOC sought by a generic in respect of the
innovator’s particular NOC corresponding to that list, on “patent hold.” That is, the Minister will not further process
the generic’s application until the generic has successfully dealt with the listed patents in some way contemplated by
the NOC Regulations, or those patents expire, or, as AstraZeneca points out, the generic can demonstrate that it is
not a “second person” as described in the Regulations and thus does not need to address the patents at all.

[27] Previous to the decision of the Supreme Court in AstraZeneca, the practice has been that the generic would
send to the listing party (the first party) a letter, usually called a notice of allegation (NOA). That notice would raise
one or more of the grounds for allegation set out in section 5 of those Regulations. In brief, the grounds are:

1. the generic will wait until the patent expires;

2. the listing party was not the person entitled to list the patent;

3. the patent has expired;

4. the patent is not valid;

5. the patent will not be infringed.

[28] There is no specific provision in section 5 whereby a generic can allege, in its notice to the innovator, that the
patent should not have been listed in the first place or that the generic is not required to address the patents listed at
all.

[29] The innovator, upon receiving a notice of allegation can do nothing, in which case, after 45 days have
expired, the Minister is free to grant an NOC to the generic. Doing nothing, or even losing proceedings subsequently
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instituted does nothing to impair the innovator’s ability to commence and pursue an ordinary patent infringement
action. The innovator may, alternatively, choose to institute proceedings under the provisions of subsection 6(1) [as
am. by SOR/2006-242, s. 3; erratum C. Gaz. 2006.II.1875(E)] of the NOC Regulations. Those proceedings may
engage some or all of the listed patents and some or all of the allegations raised by the generic. It is the choice of the
innovator at that point.

[30] While the Minister has a duty to issue an NOC promptly under the Food and Drug Regulations, section 7 [as
am. by SOR/98-166, s. 6; 2006-242, s. 4] of the NOC Regulations requires the Minister to wait for up to 24 months
before issuing such an NOC unless it is shown that the innovator has done nothing for 45 days or that the
proceedings instituted by the innovator have been concluded in favour of the generic. This is a legislated stay, it is
not imposed by the Court order, it is imposed by the Regulations. In Merck Frosst the Supreme Court of Canada, at
paragraph 33, described such a stay as “draconian.”

[31] Once proceedings are instituted, which in this Court is by way of a notice of application naming the Minister
and generic as respondents, the generic may, under paragraph 6(5)(a) [as am. idem, s. 3] of the NOC Regulations
move to strike the proceedings on the basis that an asserted patent should never have been listed in the first place.
This is the first opportunity specifically given to the generic for doing so. Paragraph 6(5)(b) [mod., idem] permits the
generic to move to strike the proceedings for abuse and the like.

[32] Thus it would appear that a generic must wait until proceedings are commenced before it can engage the
issue as to whether the patent should have been listed at all having regard to the provisions of section 4 of the NOC
Regulations. As discussed, the jurisprudence indicates that a generic cannot compel the Minister directly to de-list a
patent nor intervene in proceedings respecting listings brought by the innovator.

[33] The AstraZeneca decision has brought a new dimension to this procedure. It has held that a generic need not
address at all certain listed patents under certain circumstances.

Understanding AstraZeneca

[34] Before considering the meaning and effect of the decision of the Supreme Court of Canada in AstraZeneca, it
is necessary to consider the processes involved in obtaining an NOC under the Food and Drug Regulations and the
listing of patents under the NOC Regulations.

[35] Under the Food and Drug Regulations an innovator will, on seeking an NOC to market a new drug in
Canada, file a great deal of information with the Minister respecting that drug’s safety and effectiveness. In time,
after much discussion, ministerial approval may be given and an NOC issued. That NOC is indexed under the trade-
name for the drug; here in the case of Sanofi-Aventis, it is “Altace”, and in the case of Ferring, it is “DDAVP”. A
file number is given to the submission for an NOC; however, that number can change in given circumstances. In
considering the submissions the Minister refers to the subject as a “drug product” which, in accordance with the
Minister’s policy statements, is a term used to describe a collection of attributes concerning the drug itself, the uses
for which the drug is approved and its packaging and labelling including a product monograph.

[36] The NOC that is issued will specify the manufacturer (not necessarily the actual maker but the source of the
drug for the Canadian marketplace), the active ingredient(s), the trade-name, the permitted uses (indications) for the
drug, dosage strength (e.g. 5 mg or 10 mg, etc.) and dosage form (e.g. tablets, capsules, parenteral, etc.) It is to be
noted that what is not specified in the NOC itself are things like what are the non-medicinal ingredients (excipients),
how the drug is actually made, or how the purity of the drug is tested.

[37] Labelling, which the Minister considers to include packaging, labels and the product monograph, is attached
to the NOC. The product monograph is a document of a few score of pages, available to the public, including health
professionals, that contains a great deal of technical information about the drug, specifications of the active
ingredient(s), the excipients, instructions for use, precautions, certain test data and references to source material.

[38] From time to time changes are made to the drug labelling, conditions of manufacture, corporate structure of
the manufacturer, uses approved for the drug and other matters. The Minister is to be kept advised as to these
changes. Some changes are considered relatively trivial and the innovator simply gives notice of the change to the
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Minister. Other changes are considered more important and the innovator must give notice to the Minister and
receive approval before making them. The most important of these changes require that a new NOC be issued before
the changes can be made. Subsection C.08.003(2) [as am. by SOR/95-411, s. 6] of the Food and Drug Regulations
sets out these changes that require a new NOC. They are:

C.08.003. (1) . . . .

(2) The matters specified for the purposes of subsection (1), in relation to the new drug, are the following:

(a) the description of the new drug;

(b) the brand name of the new drug or the identifying name or code proposed for the new drug;

(c) the specifications of the ingredients of the new drug;

(d) the plant and equipment used in manufacturing, preparation and packaging the new drug;

(e) the method of manufacture and the controls used in manufacturing, preparation and packaging the new drug;

(f) the tests applied to control the potency, purity, stability and safety of the new drug;

(g) the labels used in connection with the new drug;

(h) the representations made with regard to the new drug respecting

(i) the recommended route of administration of the new drug, 

[39] Some changes, such as change of name, have no effect on the drug itself. Other changes, such as changes to a
method of manufacture, have potential to change the drug itself. Yet other changes, such as changes in use of the
drug, do not affect the drug itself but serve to expand or vary the market for the drug. The Minister, in looking at
such changes, may say that the “drug product” (i.e. drug plus use plus packaging) has changed, but the fact remains
that the chemistry of the “drug” has not.

[40] A new NOC will issue when changes occur in the areas listed in subsection C.08.003(2) of the Food and
Drug Regulations set out above. Where the change is one where the manufacturer has changed or corporate entity
merged or the like has happened, the file number of the NOC may change. The new NOC will bear the date of issue
and certain information such as changed indications, or changed labelling or product monograph. Each new NOC is
considered to incorporate all previous NOCs issued for the drug, together with the new changes.

[41] Turning to the NOC Regulations, they permit an innovator or its nominee to list certain patents on a register
kept by the Minister. Those are the patents that a “second person” must at a later time address. Subsection 4(3) [as
am. by SOR/98-166, s. 3] of the Regulations states that the innovator must submit such a list at the time that it files a
submission for an NOC. It is to be noted that any NOC submission that will serve to provide a vehicle for providing
a patent list. Thus, a submission for a simple name change has been used to submit a new patent to be listed.

[42] Subsections 4(4) [as am. idem] and 4(5) [as am. idem] of the NOC Regulations, as they stood pre-October 5,
2006, also permitted patents that had not yet been issued to be added to the patent list provided that the patent had
been applied for before the particular NOC submission had been filed and the patent is added within 30 days from its
issuance. Since there can be many NOCs in respect of a drug, subsection 4(5) requires that where patents are added,
the innovator must specify the particular NOC to which the patents are to apply.

[43] Another complexity must be added. Canada adheres to international conventions and treaties respecting
patents, including the Paris Convention [Paris Convention for the Protection of Industrial Property, March 20, 1883,
as revised, 828 U.N.T.S. 305] and the Patent Cooperation Treaty [June 19, 1970, [1990] Can. T.S. No. 22] (PCT). In
accordance with the Paris Convention, a party may file a preliminary patent application in a member country and,
within a year, file a more substantial application and, if there is identical subject-matter with the earlier application, a
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“priority” can be claimed for that subject-matter, the effect of which would be to make certain public disclosures by
third parties irrelevant for purposes of novelty or obviousness. The substantive patent application can be filed under
the provisions of the PCT, which means that only one filing in one patent office takes place, usually in the United
States, Europe or Japan. The applicant then receives a period of up to about three years in which it can file separate
patent applications in all or whichever of the 130 or so member countries of the PCT it chooses. Canada is one such
country. If an application is filed in a member country (called entering the national phase), the application is given
an effective filing date of the original PCT filing. Thus, a third party will not know for up to three years whether a
patent application has actually been filed in Canada but, when it is filed, the application is deemed to have been filed
up to three years ago. For NOC purposes then, under subsection 4(4), a filing date of the patent application that
precedes the NOC submission date can be deemed even though the actual filing date in Canada was later, the
deemed filing date was earlier according to PCT obligations.

[44] Once the patent application is filed with the Canadian Patent Office, it is to be published within 18 months of
its Canadian filing date. If that date is the deemed PCT filing date, then publications can be deemed to have occurred
18 months from the deemed filing date. As of the date of publication, actual or deemed, a conditional right to receive
reasonable compensation arises which crystallizes only if a patent is actually granted with claims that are essentially
identical to those of the published application (paragraph 55(1)(b) [as am. by S.C. 1993, c. 15, s. 48] of the Patent
Act). A third person such as a generic could be liable for “infringement” if it sold a drug as claimed in the patent
application at any time after the publication date but only if and when the patent issued with such a claim.

[45] A person applying for a patent in Canada can control, to a large measure, the speed with which a patent
application proceeds through the Patent Office. An application will not be examined until the applicant requests it
(Patent Act, subsection 35(1) [as am. by R.S.C., 1985 (3rd Supp.), c. 33, s. 12]). Responses to requests made by the
examiner can be made quickly or slowly, extensions of time can be requested (Patent Rules [SOR/96-423], section
26 [as am. by SOR/2007-90, s. 4]) and early examinations can be requested (Patent Rules, section 28). Thus, a
potential patent infringer may be left in doubt for a long time as to whether there will be a patent at all and if so,
when and what it will claim. In the case of some of the Sanofi-Aventis patents at issue here, the evidence shows that
it took some 10 years after the deemed Canadian application date before the patents were issued.

[46] This rather long narrative of the patent process was necessary since much of the argument about the
AstraZeneca decision has to do with “early working” of a potential invention. As can be seen, there are many
unknowns involved as to if and when a patent will issue and if and when it could be placed on a patent list under the
NOC Regulations and, if so, as against which NOC. The issue has properly been defined as a “minefield” for a
generic seeking to enter the market. The only truly relevant time for considering a patent is the date when it is listed
against an NOC. Even then, as will be considered later, there may be a retroactive effect.

[47] Turning to the AstraZeneca decision, it is the third decision given by the Supreme Court of Canada dealing
with the relatively narrow and arcane field of the NOC Regulations. That Court started with the case of Merck Frosst
where, at paragraph 33 of its reasons, the statutory freeze imposed by those Regulations was described as
“draconian”:

There may be good policy reasons for the operation of the regulatory scheme in this fashion. However, it would be
manifestly unjust to subject generic drug producers to such a draconian regime without at least permitting them to
protect themselves and reduce the length of the presumptive injunction by initiating the NOC process as early as
possible. As I have already said, this is not inconsistent with s. 6(2) of the Regulations, which provides only that the
court shall make an order of prohibition “if it finds that none of those allegations is justified” a finding which can
only be made, at the earliest, on the date of hearing. Thus, an application could properly be rejected by the Federal
Court as premature if the allegation made in its support is not justified at that time. This is sufficient, in my view, to
discourage inappropriately premature applications. On the other hand, to interpret the Regulations in the manner
urged by the respondents would effectively be to require generic drug producers to satisfy all requirements in s. 5
and then to wait up to an additional 30 months before marketing the desired product. This cannot be what was
intended by the Regulations.

[48] Eight years later the Supreme Court considered the NOC Regulations in Biolyse. In Biolyse the Court
explained that the NOC Regulations were enacted so as to permit “early working” of a patent invention respecting a
drug by permitting generics to obtain an NOC to enter the market when a patent expired and the permitted
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stockpiling during the term of the patent (now no longer a permitted exemption). These provisions provided to the
innovator companies remedies in addition to the usual remedies under the Patent Act. The Court said, at paragraphs
11 and 12 of Biolyse:

However, having agreed to respect the 20-year monopoly granted by patents, Parliament wished to facilitate the
entry of competition immediately thereafter. It acted to eliminate the usual regulatory lag of two years or more after
expiry of a patent for the generic manufacturer to do the work necessary to obtain a NOC. Parliament did so by
introducing an exemption from the owner’s patent rights under which the generic manufacturers could work the
patented invention within the 20-year period (“the early working exception”) to the extent necessary to obtain a
NOC at the time the patent(s) expired (s. 55.2(1)) and to “stockpile” generic product towards the end of the 20-year
period to await lawful market entry (s. 55.2(2)). In order to prevent abuse of the “early working” and “stockpiling”
exceptions to patent protection, the government enacted the NOC Regulations that are at issue in this appeal.

The patent owner’s remedies under the NOC Regulations are in addition to all of the usual remedies for patent
infringement under the Patent Act.

[49] One year later, the Supreme Court again addressed the NOC Regulations in AstraZeneca. At paragraph 15 of
its reasons the Court reiterated what it said in Biolyse, the Regulations are directed at preventing infringement by
those who choose to take advantage of the “early working” provisions of paragraph 55.2(4)(d) of the Patent Act:

Recognizing that the “early working” and “stockpiling” exceptions could be abused, Parliament balanced creation of
these exceptions with implementation of a summary procedure designed to strengthen the protection of patent
owners against generic competitors within the 20-year patent period. The legislative solution is found in s. 55.2 of
the Patent Act as follows:

55.2 (1) It is not an infringement of a patent for any person to make, construct, use or sell the patented invention
solely for uses reasonably related to the development and submission of information required under any law of
Canada, a province or a country other than Canada that regulates the manufacture, construction, use or sale of any
product. [The “early working” exception.]

(2) It is not an infringement of a patent for any person who makes, constructs, uses or sells a patented invention in
accordance with subsection (1) to make, construct or use the invention, during the applicable period provided for by
the regulations, for the manufacture and storage of articles intended for sale after the date on which the term of the
patent expires. [The “stockpiling” exception.]

(3) The Governor in Council may make regulations for the purposes of subsection (2), but any period provided for
by the regulations must terminate immediately preceding the date on which the term of the patent expires.

(4) The Governor in Council may make such regulations as the Governor in Council considers necessary for
preventing the infringement of a patent by any person who makes, constructs, uses or sells a patented invention in
accordance with subsection (1) or (2) including, without limiting the generality of the foregoing, regulations

(a) respecting the conditions that must be fulfilled before a notice [e.g. of compliance] . . . may be issued . . .;

(b) respecting the earliest date on which a notice [e.g. of compliance] . . . may take effect . . .;

(c) governing the resolution of disputes between a patentee or former patentee and any person who applies for a
notice [e.g. of compliance] . . . as to the date on which that notice . . . may be issued or take effect.

The grant of the regulation-making power in s. 55.2(4) is thus expressly limited to prevention of infringement by a
person who takes advantage of the “early working” exception (s. 55.2(1)) or (until its repeal) the “stockpiling”
exception (s. 55.2(2)).

[50] The Court set out the issue presented by the generic (Apotex) at paragraph 18. If the generic was not in the
position to “early work” a patent, how could it be subject to the Regulations at all:
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If, as Apotex says, it did not have the advantage of an “early working” of the after-listed 037 and 470 patents,
because they came too late and were not incorporated in any product available to Apotex to copy, it is difficult to see
in principle why in respect of those patents Apotex should be subject to the NOC Regulations regime, with a
consequent further delay of two years, and perhaps longer. The Apotex submission has already been pending since
April 27, 1993.

[51] The Court reviewed the provisions of subsection 4(5) of the NOC Regulations which permit a later issued
patent to be based against a specific NOC. The linkage between the patent and a specific NOC was emphasized at
paragraph 21:

I emphasize the words in s. 4(5) that in the case of patents added afterwards, “the first person must identify the
submission to which the patent list or the amendment relates, including the date on which the submission was filed”.
In addition, s. 3(3) provides that “[n]o information submitted pursuant to section 4 shall be included on the register
until after the issuance of the notice of compliance in respect of which the information was submitted.” These
provisions, it seems to me, provide an important key to understanding the scheme. Entry of the “Patent list” does not
destroy the linkage between the patent and the submission(s) to which it relates, nor to the NOC to which the
submission(s) are directed. Specific patents are associated with one or more NDS, ANDS or SNDS, which in turn (if
approved) give rise to specific NOCs, which in turn approve a specific manufacturer’s product, which a generic
manufacturer may seek to copy. There is no linkage between the 037 and 470 patents and the submissions that lead
to the Losec 20 product copied by Apotex. Those after-acquired patents were listed in relation to a SNDS dated
January 22, 1999 by AstraZeneca for a new medical use for Losec 20 (treatment of H. Pylori), a use for which the
Apotex product is not approved, and to an administrative SNDS submitted by AstraZeneca dated July 12, 2000,
which submission has nothing at all to do with the technology incorporated in Losec 20.

[52] At paragraph 22, the Court recognized that several lists in respect of several NOCs could exist. The question
was to identify which NOC, therefore which list, was pertinent to the product that the generic copied:

Thus understood, the s. 4(1) patent list in relation to a medication that goes through various stages of development
may become over time a list of lists, or lists within a list. Section 4(5) ensures the Minister’s ability to identify the
precise patents relevant to the “early working” by a generic manufacturer of its copy-cat product. This identification
is important having regard to the limited purposes for which the NOC Regulations are authorized by s. 55.2(4) of the
Patent Act.

[53] The concluding sentence of paragraph 23 of the reasons reinforces the linkage of a particular patent list to a
particular NOC:

It is not to be presumed that s. 4(5) of the NOC Regulations insisted on linking particular patents to particular
submissions for no purpose.

[54] This linkage is important in considering what generation of the innovator’s drug the generic wishes to copy.
As stated by the Supreme Court, at the last sentence of paragraph 28 of its reasons:

If Apotex claims bioequivalence with Losec 20 it is important to be precise about what generation of Losec 20 is the
comparator drug.

[55] This linkage was again emphasized in the last sentence of paragraph 34 of the reasons which quoted from the
decision of the Federal Court of Appeal [[2006] 1 F.C.R. 297] in the case below:

However, as Noël J.A. also conceded, “it is the actual drug, from which samples can be taken and used for
comparative purposes, that is relevant to the application of subsection 5(1) of the NOC Regulations” (para. 46
(emphasis added)).

[56] The Court then pointed out that the facts of the particular case before it led to the conclusion that there could
have been only one drug that could have been used as a comparator, one that the innovator had discontinued
marketing several years ago. This does not mean that the decision is only relevant to discontinued drugs. It simply
means that, in that case, the comparator drug was easily identified. As stated in paragraph 37:
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The whole obligation incurred by the generic manufacturer under the NOC Regulations is based on its “early
working” of patents embodied in “another drug for the purpose of demonstrating bioequivalence”. The only drug
that fits the description is the version of Losec 20 approved in the June 19, 1989 NOC.

[57] The Supreme Court then specifically addressed “The Broader Statutory Purpose” of the NOC Regulations at
paragraphs 38 to 41 of its reasons. The last sentence of paragraph 39 clearly states that the generic only needs to
address that cluster of patents listed as against the particular NOC pertinent to the generation of drug which it
copied:

In my view, s. 5(1) of the NOC Regulations requires a patent-specific analysis, i.e. the generic manufacturer is only
required to address the cluster of patents listed against submissions relevant to the NOC that gave rise to the
comparator drug, in this case the 1989 version of Losec 20.

[58] In paragraph 40, the Court recognized that if a later NOC was issued and the generic made reference to it for
a specific reason, that is, for purposes of demonstrating bioequivalence, then patents listed against the later NOC
would also have to be addressed:

If AstraZeneca had brought to market a Losec 20 product pursuant to the later NOCs and if Apotex had made
reference to that modified product for the purpose of demonstrating bioequivalence, Apotex would have been
required to file a notice of allegation with respect to the 037 and 470 patents.

[59] It is important to note that the Supreme Court was quite specific in paragraph 40 as to the reason for the
reference, it was for demonstrating bioequivalence. Subsection 5(1) of the NOC Regulations are specific in stating
that a person is only required to take steps to issue a notice of allegation to the innovator who has listed patents (thus
becoming a “second person”) if:

• that person has filed for an NOC;

• that person has compared reference or made reference to another drug;

• for the purposes of demonstrating bioequivalence;

• and that other drug has been marketed in Canada pursuant to an NOC; and

• there is a patent list pertinent to that NOC.

[60] These requirements are cumulative. Thus, if there is no comparison or reference for the purpose of
bioequivalence, subsection 5(1) is not triggered.

[61] If subsection 5(1) is not triggered, then the generic is not a “second person” and is not required to file a notice
of allegation. The NOC Regulations do not come into play. The Supreme Court said, at paragraph 41 of its reasons:

However, it is clear that AstraZeneca did not market any product pursuant to the subsequent NOCs and that the
preconditions to any obligations of Apotex under s. 5(1) were therefore not triggered.

Was the Minister’s Position Correct?

[62] There is no specific procedure in the NOC Regulations whereby a generic can inform the Minister or the
Minister can inform the generic that certain patents, even if properly listed, need not be addressed having regard to
the particular circumstances in which the generic finds itself. There is no specific procedure in the NOC Regulations
obliging either the generic or the Minister to bring notice of those circumstances to the listing innovator or give it an
opportunity to make submissions. Further, there is no specific provision requiring that the question as to whether the
generic should address certain listed patents at all in its particular circumstances be raised or addressed in any
proceedings instituted under section 6 of the NOC Regulations.

[63] As soon as the AstraZeneca decision was released in early November 2006, the Minister, with some
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prompting from some generics, set about to devise a process for dealing with the question of setting a procedure for
dealing with whether a generic is required to address any particular listed patent. This process is set out in affidavits
of Anne Elizabeth Bowes, Associate Director of the Therapeutic Products Directorate (TPD) which is the branch of
the Minister’s department dealing with the NOC Regulations. This process involves only ANDS applications
submitted by generics prior to the change in the NOC Regulations of October 5, 2006. Ms. Bowes explains that it
involves two steps:

1. First, the date on which the generic has purchased the comparator drug is used to determine which notices of
compliance have been issued in respect of that comparator drug. The position of the Minister is that all patents listed
in respect of the relevant NOC as of that date must be addressed by the generic.

2. Second, where further NOCs have been issued to the innovator after the date of the purchase of the comparator
drug, the Minister makes a determination as to whether the generic has made use of changes made to the comparator
drug since the original date of purchase. If the generic has made use of such changes, then all patents added to the
patent list subsequent to the date of purchase as are pertinent to the changes of which the generic has taken
advantage must be addressed.

[64] The evidence shows that the Minister has regard to submissions made by the generic or its lawyers as to the
date of purchase of the comparator drug and whether the generic has taken advantage of any subsequent NOCs
issued to the innovator. As well, the Minister has regard to matters that are self-evident on the record of the ANDS
application by the generic, such as the date upon which data respecting the comparator drug was filed so as to
establish a latest date upon which such drug could have been purchased. The “default date” for establishing the
purchase of the comparator drug, in the absence of other information, is taken to be the filing date of the ANDS.

[65] I find that the policy adopted by the Minister is consistent with the reasoning of the Supreme Court of Canada
in AstraZeneca and the applicable provisions of the NOC Regulations and Food and Drug Regulations. If I were to
modify the policy, I would do so in two respects. First, the date of purchase of the comparator drug is not a date that
is required by the provisions of either Regulation to be recorded or submitted. It is a date, the existence of which is
known only to the generic purchasing the drug. A better date would be the filing date of the ANDS by the generic as
that is a date of record and is, logically, the last date upon which the comparator drug could have been obtained by
the generic. Second, with respect to the second criteria, the changes made by the generic must be those as specified
in subsection 5(1) of the NOC Regulations, namely, for purposes of bioequivalence. This would be consistent with
AstraZeneca. These suggestions, even if they had been implemented by the Minister before arriving at the decisions
he did, would not have changed the results of those decisions or this decision of the Court.

TRIPS

[66] Counsel for Ferring raised in oral argument, but not in that party’s factum, an assertion that Canada’s Patent
Act, including the NOC Regulations, failed to comply with Canada’s obligations under the Agreement on Trade-
Related Aspects of Intellectual Property Rights, 1869 U.N.T.S. 299 (TRIPS) a World Trade Organization Agreement
to which Canada is a signatory. This Agreement was implemented into the laws of Canada by the World Trade
Organization Agreement Implementation Act, S.C. 1994, c. 47 and appears at Annex 1C of the Agreement
[Marrakesh Agreement Establishing the World Trade Organization, 1867 U.N.T.S. 3]. That Act prohibits any action
claiming a right claimed to arise out of the TRIPS Agreement without the consent of the Attorney General of
Canada. There has been no such consent in these proceedings.

[67] Article 41 of TRIPS obliges member countries such as Canada to ensure that there are effective enforcement
procedures available to permit effective action to deter infringement of rights such as patent rights and to provide
expeditious remedies. Ferring’s counsel asserts that Canada’s Patent Act and the NOC Regulations fall short of such
obligations. I would be prepared to dispose of such argument summarily since it was not raised in Ferring’s
memorandum and was only raised in oral argument at the hearing. Such an argument would require proper evidence
before it could be properly adjudicated upon. Simple assertions by counsel are insufficient.

[68] Justice Snider of this Court has rejected a similar argument recently in Laboratoires Servier v. Apotex Inc.,
2006 FC 1493, at paragraphs 76-79. I fully agree with her analysis and conclusion. Therefore, I reject the argument
that the Patent Act and NOC Regulations do not comply with TRIPS. To the extent that counsel seeks to nuance this
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agreement to state that somehow the NOC Regulations must be read in a manner so as to be aggressively interpreted
in enforcing patent rights in light of TRIPS, I regret that argument. I have determined the legal effect of those
Regulations in accordance with the ordinary principles established in Canadian law. TRIPS affords no particular
bias.

Standard of Review of Minister’s Decisions

[69] It is common ground between all parties that, in a judicial review proceeding such as this, a decision of the
Minister that is based on a determination of law is to be reviewed upon a standard of correctness (AstraZeneca, at
paragraph 25). Where the Minister’s decision involves factual determinations and actions based on such
determinations, his decisions are entitled to deference. Kelen J. of this Court reviewed extensively the degree of
deference owed to the Minister in such circumstances in AstraZeneca Canada Inc. v. Canada (Minister of Health)
(2004), 36 C.P.R. (4th) 519 (F.C.) and at paragraph 36 of his reasons concluded that the standard was that of
reasonableness. That conclusion was affirmed by the Federal Court of Appeal at paragraph 2 of its reasons reported
at [2006] 1 F.C.R. 297. In such circumstances, therefore, I will apply the standard of reasonableness, that is, the
Minister’s decision is entitled to deference; however, it must be understood that a somewhat probing examination of
the basis for the decision should be undertaken.

Was the Minister Functus?

[70] Ferring and Sanofi-Aventis argue that, at some point in the process, the Minister had made decisions as to the
status of the generics’ applications, such that the Minister could not address or re-address the issue as to whether the
generics were, in fact, “second person[s]” within the contemplation of the NOC Regulations.

[71] To consider this issue, the course of the decisions to be made by the Minister should be traced. First, under
the Food and Drug Regulations, the Minister must examine an ANDS filed by a generic to determine if the drug is
bioequivalent with the Canadian reference product (paragraph C.08.002.1(1)(b)). Then the Minister must, based on
information provided by the generic, determine if the drug is safe and effective (subsection C.08.002.1(2)). After
completing an examination of the application and being satisfied, the Minister shall issue an NOC (paragraph
C.08.002(1)(a) [as am. by SOR/95-411, s. 4]). As previously discussed, the Minister has a duty to issue the NOC
without delay (Apotex Inc. v. Canada (Attorney General)).

[72] However, at the point where the Minister would otherwise issue an NOC, the NOC Regulations intervene.
Subsection 7(1) of the NOC Regulations directs that the Minister is not to issue an NOC before the latest of:

(a) (repealed) [SOR/98-166, s. 6];

(b) the day on which a “second person” complies with section 5, that is, sends to the innovator who has listed patents
a notice of allegation;

(c) the date the patents expire;

(d) a notice of allegation has been sent, 45 days have expired, and the innovator has done nothing; and

(e) the innovator has taken legal proceedings and 24 months have expired.

[73] Subsequent subsections make provision for the settlement or withdrawal of legal action and expiry of relevant
patents. If successful, the legal action prohibits the Minister from issuing an NOC until the relevant patents expire.

[74] Thus, where the Minister is at the point of issuing an NOC, he must have regard to relevant patents listed
under the provisions of the NOC Regulations. If there are relevant patents, the Minister puts the application on
“patent hold.” Until the Supreme Court decision of AstraZeneca, the “patent hold” would remain until the
transpiration of events under section 7 of the NOC Regulations.

[75] AstraZeneca has told us that section 7 only applies where a generic is a “second person” as provided for in
paragraph 5(3)(d) [as am. by SOR/98-166, s. 4] of the NOC Regulations. As has happened in the cases presently
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before this Court, the Minister has been persuaded that the relevant generic is not such a “second person” in all cases
but one.

[76] The innovators say that the Minister is functus and cannot visit the issue as to whether a generic is a second
person since there have been events which preclude that from happening. These events are one or more of:

1. The placing of the application on “patent hold” until section 7 plays out;

2. The sending of a notice of allegation by the generic to the innovator under subsection 5(1); or

3. The institution of proceedings in this Court by the innovator.

[77] Neither the Food and Drug Regulations nor the NOC Regulations make any provision for the Minister to act
like a tribunal, or to hear evidence, or to consider submissions or to make rulings. The Minister is not acting in a
judicial or quasi-judicial role unlike that which was considered, for instance, in Chandler v. Alberta Association of
Architects, [1989] 2 S.C.R. 848. In that case, the Supreme Court stated, at pages 861- 864, that the doctrine of
functus officio which precludes a tribunal from reopening a decision once made, should not be applied rigorously in
respect of every sort of administrative ruling.

[78] In the present case, the Minister is acting in a purely administrative capacity, he is processing an ANDS from
its submission to the issuance of an NOC. From time to time, information is provided or sought and obtained and
steps are taken by the Minister. The Minister is not acting as a tribunal at all (Novopharm Ltd. v. Canada (Minister
of National Health and Welfare), [1998] 3 F.C. 50 (T.D.), at paragraph 16 and Saskatchewan Wheat Pool v. Canada
(Canadian Grain Commission) (2004), 260 F.T.R. 310 (F.C.), at paragraph 24). This role is a continuing one of the
type considered by the Supreme Court of Canada in Comeau’s Sea Foods Ltd. v. Canada (Minister of Fisheries and
Oceans), [1997] 1 S.C.R. 12. The Minister, as explained by the Supreme Court in Comeau’s Sea Foods, at
paragraphs 39-51 of its reasons, is entitled to visit and revisit circumstances from time to time as conditions change
and new issues arise. It is only when the final step is taken, in that case, the issuing of a fishing licence, that the issue
of functus can arise. Here that final step is the issuance of an NOC.

[79] The process here is analogous to considerations given by the Commissioner of Patents under the Patent Act,
as to whether he will entertain an application for a compulsory licence (Merck and Co., Inc. v. Brantford Chemicals
Inc. et al. (2005), 37 C.P.R. (4th) 481 (F.C.A.)), or as to whether he will involve a person who is not the person
applying for a patent at the point when the patent is allowed (Monsanto Co. v. Canada (Commissioner of Patents)
(1999), 1 C.P.R. (4th) 500 (F.C.T.D.)). In such situations, the actions of the Commissioner, or here the Minister,
cannot be of such finality that they cannot be revisited where appropriate.

[80] Even in circumstances where the final step has been taken such as a prohibition against the Minister from
issuing an NOC by a court order, the matter has been revisited where the underlying patent has been held, in other
proceedings, to be invalid (Hoffmann-La Roche Ltd. v. Canada (Minister of National Health and Welfare) (1999),
167 F.T.R 111 (F.C.T.D.), at paragraph 14).

[81] I find, therefore, that the Minister cannot be said to have been functus at any point in the process. The
Minister is entitled, at a point where appropriate, to consider whether a generic is, in the circumstances of the case, a
“second person” within the meaning of subsection 5(1) of the NOC Regulations.

[82] Does the fact that Court proceedings have been commenced under the provisions of subsection 6(1) of the
NOC Regulations make any difference? Can the Minister consider the status of a generic as a “second person” or
not, after such proceedings have been taken? Can the Minister issue an NOC once such proceedings have been taken
on the basis that the generic is not, in fact, a “second person”?

[83] The NOC Regulations are a legislative scheme without which the Minister would be obliged to issue an NOC
without delay. Section 7 imposes a legislative, not court-ordered, stay on the issuing of an NOC until the expiry of
certain events, some of which contemplate court proceedings. The court proceedings would not take place at all if a
generic were not a “second person”. Until the Supreme Court handed down its decision in AstraZeneca in November
2006, the Minister and the generic were not sufficiently alert to the issues as to what constitutes a “second person”.
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[84] The Minister is charged with a duty to issue an NOC without delay. If the Minister is persuaded that a
particular generic in particular circumstances is not caught by the NOC Regulations, then a proper exercise of his
duty, notwithstanding Court proceedings, which owe their existence only to the NOC Regulations, is to issue the
NOC. As Reed J. said in Hoffmann-La Roche Ltd. v. Canada (Minister of National Health and Welfare), an order of
the Court is not necessary for a Minister to issue an NOC where the patent underlying a prohibition order has been
declared to be invalid. Similarly here, no order of the Court is necessary. The mere existence of court proceedings
cannot prohibit the issuance of an NOC where the underlying basis for the court proceedings is a nullity.

The Specific Proceedings

Ferring—T-165-07

[85] Ferring is an innovator or “first party” that markets a drug in Canada originally under the name “Minirin” and
subsequently “DDAVP”. This drug is principally used to combat bedwetting. The first NOC for that drug was
granted on March 18, 1993.

[86] Ferring challenges the decision of the Minister to issue NOCs to each of two generics, Apotex and
Novopharm, on January 22, 2007. Ferring asserts that the Minister should have required that each of these generics
address two patents listed by Ferring on the Register, the so-called N833 and N335 patents.

[87] A complete list of relevant events is attached as Schedule A. However, for purposes of the present analysis,
as instructed by the Supreme Court in AstraZeneca, the following events are relevant:

• March 18, 1993 - First NOC issued to Ferring;

• September 19, 2000 - A further NOC issued to Ferring for a new indication for the drug Patent 1232 839 was listed
against this NOC;

• April 20, 2004 - Novopharm acquires a comparator drug which is a United Kingdom version of “DDVAP” found
acceptable by the Minister;

• October 19, 2004 - Apotex acquires a Canadian version of “DDVAP” as a comparator drug;

• December 14, 2004 – Novopharm files its ANDS with the Minister;

• February 16, 2005 – Patent 1232839 expires;

• September 6, 2005 – Apotex files its ANDS with the Minister;

• November 21, 2005 – A further NOC issued to Ferring respecting a new manufacturing process and slightly
adjusted formulation;

• December 7, 2005 – The N833 patent was added to the list respecting the November 21, 2005 NOC;

• February 8, 2006 – The N335 patent was added to the list respecting the November 21, 2005 NOC;

• June 27-28, 2006 – Apotex sends a notice of allegation to Ferring respecting the N335 and N833 patents;

• August 11, 2006 – Ferring commences proceedings under subsection 6(1) of the NOC Regulations against Apotex;

• October 31, 2006 – Novopharm’s application is put on “patent hold”;

• November 3, 2006 – AstraZeneca decision is released;

• January 23, 2007 – The Minister issues NOC to each of Apotex and Novopharm.
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[88] As can be seen, when each of Apotex and Novopharm purchased their comparator drugs and when each filed
their ANDS, the NOC that was extant at the time was that of September 14, 2000. The N833 and N335 patents were
not added until the further NOC was granted to Ferring on November 21, 2005. That further NOC could not have
been used by either Apotex or Novopharm for purposes of bioequivalence since bioequivalence studies would have
been filed with their ANDS which preceded November 21, 2005.

[89] Thus, in accordance with AstraZeneca, the Minister, in doing a patent specific analysis, needed to look only
at patents listed against the NOC extant as of the filing of the ANDS by the generics (or purchase date of comparator
drugs). The only relevant patent listed there was Canadian patent 1232839, which expired on February 16, 2005.
Thus, no relevant patent remained in respect of any NOC relevant to the generics.

[90] The fact that Apotex had sent a notice of allegation and proceedings had been instituted by February is, as
previously determined, irrelevant. Novopharm had never sent a notice of allegation and no proceedings had been
commenced.

[91] I find that the Minister’s decisions respecting Apotex and Novopharm were correct.

Duty of Fairness

[92] Ferring makes a further argument that the decisions of the Minister were made without warning to Ferring
and giving it an opportunity to be heard. This, argues Ferring, is unfair and contrary to the principles of natural
justice.

[93] The Minister submits that the decision is administrative in nature and there is nothing in the NOC
Regulations or Food and Drug Regulations that obliges him to advise an innovator who has listed patents as to
whether a generic is seeking an NOC or to afford the innovator a right to be heard before a decision is made.

[94] The parties refer to the Supreme Court of Canada decision in Baker v. Canada (Minister of Citizenship and
Immigration), [1999] 2 S.C.R. 817, at paragraphs 21-28 for the purposes of considering what the duty of fairness
might require in any particular circumstances. L’Heureux-Dubé J. said in the majority decision, at paragraph 21 of
that decision, that the concept is eminently variable and depends on the particular circumstances in each case. In
paragraph 23 she stated that the closer a procedure is to a judicial process, the more likely it would be that there
would be procedural protection, such as that afforded a litigant. Second, the terms of the particular legislation must
be considered. A third consideration is the importance to the individual affected. Fourth is the legitimate expectation
of persons challenging the decision. Fifth is the choice of procedure afforded to the decision maker.

[95] In considering these criteria: first, the decision of the Minister to grant an NOC, including whether a generic
is caught by subsection 5(1), is administrative in nature; second, the Regulations do not specify any form of notice or
hearing being afforded to others; third, an innovator is affected by the decision in that it may lose an opportunity to
institute proceedings under the NOC Regulations, thus losing an opportunity to gain a two-month stay, however, this
is an exceptional remedy and cannot be considered to be available as of right; fourth, there is nothing in the
Regulations such as would give an expectation to an innovator to be consulted and heard before an NOC is given to
a generic other than to receive a notice of allegation if and when the generic is obliged as a “second person” under
subsection 5(1) to send such a notice, otherwise all proceedings are confidential as between the generic and the
Minister; fifth, there is no choice given to the Minister as to whether to engage the innovator or not.

[96] There is no history of the Minister notifying an innovator or affording it an opportunity to be heard during the
process of granting an NOC to a generic. There is a reference, in the Federal Court reasons in the AstraZeneca case, 
at paragraphs 55 and 56, to communications between the Minister and the innovator. A review of the record in that
case indicates that the Minister wrote to the innovator on January 13, 2004, without disclosing that there was a
pending NOC submission from a generic. The Minister simply requested information as to whether the innovator’s
“Losec 20” capsules had been marketed in Canada since the date of its NOC on June 4, 1999. The innovator was not
asked to make submissions of any kind as to the impact that the failure to market might have. There was no hearing
of any kind conducted by the Minister; there was a simple request for information.

[97] The Minister was not required to inform Ferring as to a generic’s pending NOC submission; in fact, that
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submission is to remain confidential. Nor was the Minister required to afford Ferring an opportunity to be heard
before making a decision as to whether the provisions of subsection 5(1) of the NOC Regulations applied to the
generic, or to issue an NOC to the generic.

Status of Ferring to Seek Judicial Review

[98] Novopharm takes issue as to the status of Ferring to seek judicial review of the Minister’s decision that
Novopharm was not a “second person” as defined in subsection 5(1), whereby Novopharm received the NOC it
sought without engaging the provisions of the NOC Regulations.

[99] Section 18.1 [as enacted by S.C. 1990, c. 8, s. 5; 2002, c. 8, s. 27] of the Federal Courts Act, R.S.C., 1985, c.
F-7 [s. 1 (as am. idem, s. 14)] affords any person “directly affected” by a decision of a federal board, commission or
other tribunal the right to seek judicial review of that decision. As discussed in respect of subsections 3(1) of the
NOC Regulations, a generic is not afforded an opportunity to intervene in proceedings respecting the listing of a
patent or to seek de-listing since, at that point, no particular generic can be seen to be “directly affected.” This is
consistent with the law expressed in Rothmans of Pall Mall Canada Limited v. Minister of National Revenue (No. 1),
[1976] 2 F.C. 500 (C.A.) that a person who is simply a member of a class generally affected by a decision, without
more, has no status to seek judicial review (see also Apotex Inc. v. Canada (Governor in Council), 2007 FC 232).

[100] It has been found that a mere economic interest is insufficient to support status to seek judicial review
(Aventis Pharma Inc. v. Canada (Minister of Health) (2005), 45 C.P.R. (4th) 6 (F.C.), at paragraph 13). That
decision was appealed but the appeal was not proceeded with. In that case, the innovator, Aventis, had apparently
failed to list its patent in a timely fashion. The generic Novopharm was awarded an NOC by the Minister. Aventis
sought judicial review of that decision. The Minister sought to strike out those portions of Aventis’ application
challenging the issuance of an NOC.

[101] The Aventis decision, particularly from paragraphs 9-19, indicates that Aventis first argued before a
prothonotary of this Court that the Minister had, in issuing an NOC, acted unfairly in respect of his analysis as to
safety and effectiveness. At the trial Court level Aventis shifted ground and argued that it had a de facto monopoly
that was destroyed by the issuance of an NOC to a generic, thus it was a “person interested” in seeking judicial
review of the decision to issue that NOC. It was held, at paragraph 13, that the fact that Aventis did not gain the
opportunity to invoke the NOC proceedings was insufficient so as to afford it status to seek judicial review.

[102] I make the same finding here. As far as Novopharm is concerned, Ferring had no right to be given notice or
an opportunity to be heard before the Minister made a determination that the generic, in its particular circumstances,
did not have to engage the NOC Regulations. Ferring retains all of its NOCs and its patent listing, they are
unaffected. Ferring retains the right to commence patent infringement proceedings. Ferring simply lost an
opportunity to commence NOC proceedings in the Court, just as Aventis had no such right. This is merely a
commercial interest.

[103] Therefore, I find that Ferring, in the circumstances, has no status to seek judicial review as against
Novopharm. This is a further reason why Ferring’s application will be dismissed as against Novopharm. Apotex did
not raise this issue.

Sanofi-Aventis: General

[104] Sanofi-Aventis is an innovator or “first party” that markets a drug in Canada under the name “Altace”
(ramipril). It has been directed toward treatment of hypertension. The first NOC for the drug was received by
Sanofi-Aventis on October 8, 1993. Sanofi-Aventis subsequently was granted four Canadian patents, two described
as the N387 patent and the N549 patent were directed toward treatment of patients with increased risk of
cardiovascular event, these are the so-called HOPE  [Heart Outcomes Prevention Evaluation] patents. It also
received two other patents called N089 and N948 directed to other uses which have been called non-HOPE in these
proceedings. Sanofi-Aventis has received an NOC that would permit it to market “Altace” for the HOPE indication
but has not received such approval for the non-HOPE indications. Thus, it has four patents but can only market the
product for the uses claimed in two of them.
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[105] Two generics, Apotex and Novopharm, want to market their generic versions of “Altace” in Canada but
only for old uses. They say that they do not want to market them for the HOPE or non-HOPE indications.

[106] The Minister issued an NOC to Apotex on December 12, 2006. However, the Minister maintained that
Novopharm had to address the non-HOPE patents by way of notice of allegation under subsection 5(1) of the NOC
Regulations. Sanofi-Aventis and Novopharm have applied for judicial review of these decisions. Those applications
will now be dealt with specifically.

Sanofi-Aventis v. Novopharm—T-2188-06

Novopharm v. Sanofi-Aventis—T-2220-06

[107] These two proceedings are closely related and can be addressed together. Attached as Schedule B is a more
complete listing of relevant events; however, the following are the most pertinent:

• October 8, 1993 – Sanofi-Aventis receives its first NOC respecting “Altace”;

• February 13, 2001 – Sanofi-Aventis receives a further NOC respecting “Altace” (submission 066094);

• June 22, 2001 – Novopharm purchases “Altace” for use as a comparator drug;

• December 24, 2001 – Novopharm files an ANDS for its generic version of “Altace”;

• October 14, 2003 – Novopharm’s submissions approved but put on “patent hold”;

• November 6, 2003 – Sanofi-Aventis granted a further NOC (submission 082094);

• November 10, 2003 – The N089 patent (non-HOPE) added to patent list respecting NOC 066094;

• June 25, 2004 – the N948 patent (non-HOPE) added to patent list respecting NOC 066094;

• March 17, 2005 – The N549 patent (HOPE) added to patent list respecting NOC 082026;

• June 28, 2005 – N387 patent (HOPE) added to patent list respecting NOC 082094;

• September 14, 2005 – Novopharm serves a notice of allegation on Sanofi-Aventis respecting the two HOPE and
two non-HOPE patents;

• October 31, 2005 – Sanofi-Aventis commences NOC proceedings in the Court respecting all four patents;

• November 3, 2006 – AstraZeneca decision released;

• December 8, 2006 – The Minister advises Novopharm (copying Sanofi-Aventis) that Novopharm was no longer
required to address the HOPE patents but was required to address the non-HOPE patents;

• December 15, 2006 – Sanofi-Aventis initiates judicial review proceedings T-2188-06 respecting the Minister’s
decision that Novopharm did not have to address the HOPE patents;

• December 15, 2006 – Novopharm commences judicial review proceedings respecting the Minister’s decision that it
did have to address the non-HOPE patents.

[108] Not relevant to this determination is an ANDS filed by Novopharm for a 1.25 mg version of its generic
drug, nor is another patent, 1341206 which has been dealt with in other proceedings at the trial level and is awaiting
a decision of the Federal Court of Appeal.

[109] The rationale for the Minister’s decision was set out in the last two pages of his letter of December 8, 2006
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as follows:

Novopharm purchased the comparator drug, ALTACE, on June 22, 2001.

NOCs were issued to sanofi-aventis on October 8, 1993, October 30, 1994, June 5, 1996, December 31, 1996 and
February 13, 2001 for the comparator drug in respect of submission numbers 08257, 24206, 043465, 033131 and
066094, respectively. The N948 patent was added to the Patent register in respect of all of these submissions. The
N089 patent was added in respect of all the submissions except for 08257. As a result, both the N948 and N089 patents
must be addressed under subsections 5(1) and 5(2) of the PM(NOC) Regulations.

After the date of purchase of the comparator drug, an NOC was issued to sanofi-aventis on November 6, 2003 in
respect of submission number 082094. Both the N549 and N387 patents were added to the Patent Register in respect
of this submission. Both patents, along with the N948 and N089 patents, are currently the subject of an ongoing
application for an order of prohibition in T-1979-06. Since Novopharm’s ANDS has been on patent hold since
October 14, 2003, it has not made use of the changes made to the comparator drug as a result of submission 082094.
Therefore, Novopharm does not have to address the N549 and N387 patents.

Note, however, that at this time, the TPD [Therapeutic Products Directorate] is unable to issue an NOC to
Novopharm for the products noted above, as, in our view, we are bound by the 24 month stay imposed by the
PM(NOC) Regulations in respect of the prohibition proceeding in T-1979-06. You will, therefore, be required to
dispose of that proceeding prior to the issuance of an NOC.

[110] This rationale is consistent with the direction given by the Supreme Court in AstraZeneca with respect to
patents that have been listed in respect of an NOC that was in existence at the time when the comparator drug was
acquired (here it could equally have been the date Novopharm filed its ANDS as either date was after NOC 066094
and before NOC 082094). The Minister performed a patent specific analysis, linking the relevant patents to the
relevant NOC as directed in AstraZeneca.

[111] Novopharm argues that it is irrational to require that it address the two non-HOPE patents since, it argues,
they could not have “early worked” these patents. Novopharm argues that it has never sought approval from the
Minister for an NOC that would include the non-HOPE uses. Second, it argues, Sanofi-Aventis itself never received
an NOC for non-HOPE uses. Third, Novopharm argues that it obtained its reference product before the non-HOPE
patents had issued. Fourth and fifth, Novopharm argues that AstraZeneca requires a technology-related examination
of each patent and it did not adopt the technology. Sixth, Novopharm argues that since these patents are related to
use and not a medicine itself, bioequivalence is not a factor, only clinical studies indicating patents, thus there is no
bioequivalence.

[112] As to all of Novopharm’s arguments, the last sentence of AstraZeneca, at paragraph 39 is pertinent:

In my view, s. 5(1) of the NOC Regulations requires a patent-specific analysis, i.e. the generic manufacturer is only
required to address the cluster of patents listed against submissions relevant to the NOC that gave rise to the
comparator drug, in this case the 1989 version of Losec 20.

[113] With this statement in mind, subsections 4(4) and 4(5) of the NOC Regulations pre-October 5, 2006 (the
new Regulations contain similar provisions as subsections 4(5) and 4(6)) must be considered:

4. (1) . . . .

(4) A first person may, after the date of filing of a submission for a notice of compliance and within 30 days after the
issuance of a patent that was issued on the basis of an application that has a filing date that precedes the date of filing
of the submission, submit a patent list, or an amendment to an existing patent list, that includes the information
referred to in subsection (2).

(5) When a first person submits a patent list or an amendment to an existing patent list in accordance with subsection
(4), the first person must identify the submission to which the patent list or the amendment relates, including the date
on which the submission was filed.
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[114] These provisions allow patents to be listed against a previous NOC provided that the application for the
patent was filed before that NOC application was filed and the patent is submitted for listing within 30 days of its
issuance. As we have seen, some patent applications can linger in the Patent Office for 10 years or so which means
that there is plenty of potential for listing newly issued patents against old NOCs.

[115] Time and again it has been said that the NOC Regulations are not a masterpiece of logic or draughtmanship.
They say what they say.

[116] AstraZeneca tells us that a generic must address patents “linked to” the NOC that is relevant to the
comparator drug. The fact that later issued patents can be listed in respect of that NOC is an artifact of the way the
NOC Regulations are drafted.

[117] Novopharm had to address these patents, and did, in a notice of allegation. Sanofi-Aventis has instituted
proceedings in respect of those allegations. The matter will have to be determined in this Court in accordance with
the NOC Regulations.

Sanofi-Aventis v. Apotex—T-2189-06 and T-2196-06

[118] These are proceedings involving Sanofi-Aventis and another generic, Apotex. A more complete listing of
events is set out in Schedule C; however, the following events are most pertinent:

• October 8, 1993 – Sanofi-Aventis receives its initial NOC for “Altace”;

• October 2002 – Apotex purchases samples of Altace for use as a comparator drug;

• July 22, 2003 – Apotex files an ANDS for its generic version of “Altace”;

• November 6, 2003 – Sanofi-Aventis receives a further NOC pursuant to its submission 082094;

• March 17, 2005 – The 2382549 (HOPE) patent was added to the list respecting NOC 082094;

• June 28, 2005 – The 2382387 (HOPE) patent was added to the list respecting NOC 082094;

• November 29, 2005 – Apotex serves Sanofi-Aventis with a notice of allegation respecting the two HOPE patents;

• January 17, 2006 – Sanofi-Aventis commences NOC proceedings in this Court respecting the two HOPE patents;

• October 2006 – Sanofi-Aventis revises its product monograph;

• November 3, 2006 – The AstraZeneca decision is released;

• December 8, 2006 – Apotex revises its draft product monograph to incorporate some but not all changes made by
Sanofi-Aventis in its revised monograph;

• December 12, 2006 – The Minister issues an NOC to Apotex;

• December 14, 2006 – Apotex revises its product monograph to remove certain material.

[119] As can be seen, as of the date that Apotex acquired the comparator drug, October 2002, and as of the date it
filed its ANDS, July 22, 2003, none of the HOPE or non-HOPE patents were on any patent list respecting any NOC
issued to Sanofi-Aventis. Subsequently, the two non-HOPE patents N089 and N948 were added to an earlier NOC
dated February 13, 2001 as a result of the retroactive provisions of subsections 4(5) and 4(6) of the NOC
Regulations. Those patents are no longer at issue since Sanofi-Aventis proceedings in respect of them were
dismissed. The remaining two patents, the HOPE patents N549 and N387, were added to an NOC dated November 6,
2003 which was subsequent to the filing by Apotex of its ANDS.
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[120] Having regard to the AstraZeneca decision, the Minister, in his December 8, 2006 letter to Apotex, does not
need to address the two HOPE patents since they were not listed in respect of any NOC in existence at the time
Apotex filed its ANDS.

[121] The Minister further said in his letter of December 8, 2006 that since Court proceedings were still extant,
those proceedings had to be terminated before an NOC issued. As I have found, he was not correct in this regard. In
any event, the Minister changed his mind, and issued an NOC to Apotex on December 12, 2006. As I have found,
the Minister was not functus and could issue that NOC.

[122] Sanofi-Aventis raises an issue concerning Apotex’ product monograph. It says that as of December 12,
2006, when the NOC was issued, the product monograph which was attached to the NOC contained material copied
from Sanofi-Aventis’ monograph which could suggest that Apotex was encouraging the use of its product for the
HOPE indications. This issue, says Sanofi-Aventis, means that the Minister should have left the matter for the Court
to decide.

[123] The Minister’s letter of December 13, 2006, to Apotex shows that he considered the product monograph. In
discussing the two HOPE patents at the third page of that letter, he said:

Those patents were added in respect of Sanofi-Aventis S/ANDS number 082096 for a change to the product
monograph for ALTACE. A comparison of the Sanofi-Aventis product monograph with the Apotex product
monograph shows that Apotex has not incorporated the change.

From the Minister’s letter of December 13, 2006 to Sanofi-Aventis’ lawyer, it is clear that before issuing the NOC to
Apotex, written and oral submissions were made by Sanofi-Aventis’ counsel to the Minister and he considered them.

[124] The affidavit of Mr. Hems, Director of Regulatory Affairs for Apotex, sworn February 12, 2007, sets out the
history of a succession of draft product monographs filed by Apotex with the Minister and how, in many respects,
wording from Sanofi- Aventis’ product monographs as they existed from time to time, was copied. As explained by
Mr. Hems, at paragraphs 8-17 of his affidavit, typically the mono-graphs of a generic are not significantly different
from that of the reference brand.

[125] Mr. Hems explains that language specific to HOPE indications had been in draft Apotex monographs since
Apotex’ initial filing of its ANDS. This language was copied from an earlier Sanofi-Aventis monograph of 2001,
that is, from a monograph that predates the issuances of the HOPE patents and their addition to a later NOC, by
about three years.

[126] In October 2003 Apotex added the phrase:

. . . and for the management of patients at increased risk of cardiovascular events.

to a section of the monograph dealing with action and clinical pharmacology (Mr. Hems calls this the “A and CP”
language). That monograph of October 2003 also contained what Mr. Hems calls “plasma language” which is not
associated with HOPE. It says:

Following a single administration of up to 5 mg of Ramipril, plasma concentrations of ramipril and ramiprilat
increase in a manner that is greater than proportional to dose; after a single administration of 5 mg to 20 mg of
ramipril the plasma concentrations for both are dose-proportional. The non-linear pharmacokinetics observed at the
lower doses of ramipril can be explained by the saturable binding of ramiprilat to ACE.

[127] The December 12, 2006 monograph was attached to Apotex’ NOC materials, the old HOPE language of
2001 as well as the October 2003 A and CP language and the plasma language. While irrelevant, Apotex removed
the HOPE and A and CP language from a revised monograph submitted to the Minister on December 14, 2006. This,
however, was after the issuance to Apotex of the NOC about which Sanofi-Aventis now makes an issue. Mr. Hems
was cross-examined and his evidence was not impaired.

[128] The issue before this Court is whether the Minister’s decision to issue the NOC was reasonable having
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regard to the state of Apotex’ NOC as of December 12, 2006. There is no doubt that the Minister had the monograph
before him and had received whatever submissions Sanofi-Aventis wanted to make. There is no evidence as to the
oral submissions of Sanofi-Aventis’ counsel to the Minister, but there is in evidence counsel’s letter to the Minister
of December 11, 2006 where, particularly at pages 2-4, the monograph is addressed at length.

[129] The considerations given by the Minister to the monograph is set out at paragraphs 66 and 67 of the affidavit
of Ann Bowes, previously referred to, sworn February 9, 2007. She says:

Both the N549 and N387 patents were added in respect of Sanofi’s S/NDS 082094. As described above in paragraphs
43-49, the S/NDS was filed in order to, first, add wording to the “Action and Clinical Pharmacology” section, and
second, make an addition to the “Management of Patients at Increased Risk of Cardiovascular Event” indication of
the product monograph for ALTACE. While the first change was approved, the second was not. Furthermore, an
examination of Apotex’s approvable product monograph on patent hold, showed that Apotex did not incorporate this
change. Apotex’s draft product monograph is attached as Exhibit “P”.

In any event, none of the changes that were introduced to Sanofi’s product monograph as a result of S/NDS 082094
reflected a change to the drug product, ALTACE, such that Apotex would have to address the N549 and N387 patents.

[130] Ms. Bowes was cross-examined on her affidavit and nothing in the transcript changes what was said above
or impairs it in any way.

[131] Apotex submitted the affidavit of Dr. Gordon Moe, a cardiologist, who provided an affidavit testifying that
the plasma language had no relationship to the HOPE study or HOPE patents. He was cross-examined and this
testimony was not impaired.

[132] Dr. Bernard Sherman, President of Apotex, provided an affidavit testifying that all HOPE language was
removed from the product monograph just after the NOC was issued to avoid any suggestion of impropriety.
Sanofi-Aventis apparently chose not to cross-examine Dr. Sherman.

[133] Sanofi-Aventis filed the affidavit of Laurent-Didier Jacobs, its vice-president of Medical Affairs. He traced
some of the history of Sanofi-Aventis’ and Apotex’ product monographs but drew no conclusions. He was not
cross-examined.

[134] Considering the decision of the Minister and the record before him as well as the evidence of the parties, it
is clear that the Minister’s decision as to the Apotex product monograph was reasonable. The Minister has expertise
in these matters and consideration of product monographs is part of what the Minister is required to do. It cannot be
said, for purposes of judicial review, that the decision should be set aside.

[135] Therefore, the decision of the Minister to grant an NOC to Apotex will not be set aside.

Conclusion and Costs

[136] As a result, I find that the Minister’s decision in each case, was correct; therefore, each application for
judicial review will be dismissed. Further, Ferring’s application against Novopharm, as part of T-165-07, will be
dismissed on a second ground, raised only by Novopharm, that Ferring lacked status to seek judicial review.

[137] As to costs, I will make no order. Each party will bear its own costs. These are the first opportunities any
party has had to deal with the effects of the Supreme Court decision in AstraZeneca and no party should be
penalized in costs for having taken or defended these proceedings.

SCHEDULE A
CHRONOLOGY OF EVENTS
T-165-07, Ferring Inc. v. Apotex Inc. et al.

1950’s Desmopressin discovered.
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Feb. 16, 1988 CA 1232839 issued to Ferring for “DDAVP” tablet formulation.
1989 Ferring first markets “DDAVP” in Canada as nasal spray.
March 18, 1993  First NOCs issued to Ferring for 0.1 and 0.2 mg “DDAVP” desmopressin tablets

(old formulation).
April 13, 1993 Ferring’s CA 1232839 added to Patent Register.
1995 Ferring first markets “DDAVP” desmopressin tablets in Canada.
Sept 14, 2000 NOC issued to Ferring for “DDAVP” “new indication”.
April 20, 2004 (alleged in
Novopharm letter dated
Dec 22, 2004 to the
Minister)

Novopharm purchases U.K comparator drug (“DDAVP” Desmopressin tablets).

April 30, 2004 Ferring files N833 patent application in Canada.
July 19, 2004 Ferring files N335 patent application in Canada.
Oct. 19, 2004 Apotex acquires “DDAVP” product for bioequivalence studies. 
November 2004 Apotex bioequivalence studies are completed.
November 11, 2004 N833 patent application published.
December 14, 2004 Novopharm files its ANDS for 0.1 and 0.2 mg Novo-Desmopressin tablets with

Form V and agrees to wait until the expiry of the CA 1232839.
January 25, 2005 N335 patent application published.
February 16, 2005 Ferring’s CA 1232839 expired.
February 24, 2005 Ferring’s SNDS for change in manufacturing process & change in manufacturing

process. 
August 2, 2005  N833 patent issues to Ferring.
August 5, 2005 Ferring files Form IV’s with the Minster in which N833 patent was listed re: the

“DDAVP” SNDS
September 6, 2005 Apotex files submissions for ANDS for Apo-Desmopressin tablets.
November 21, 2005 NOC issues to Ferring for change in manufacturing process (new formulation)

(097275).
December 7, 2005  N833 added to patent Register “new formulation”.
January 31, 2006  N335 patent issues to Ferring.
February 6, 2006 Ferring files Forms IV’s with the Minister in which the N335 patent was listed re:

“DDAVP” SNDS.
February 8 2006 Ferring’s N335 added to Patent Register “new formulation.”
May/June 2006 Ferring starts selling “DDAVP” tablets pursuant (new formulation) to second

NOC and stops selling tablets pursuant to the first NOC.
May 2006 Apotex commences judicial review of Minister’s decision to address N833, N335

Patents.
June 27, 28, 2006 
(Ferring receives NOA’s
on June 30, 2006)

Apotex serves Ferring with two notices of allegation addressing N335 and N833
patents, respectively.

July 31, 2006 Apotex product monograph and ANDS complete.
August 2, 2006 Apotex ANDS on “patent hold”.
August 11, 2006 Ferring files two notices of application subsection 6(1) in response Apotex’

NOAs.
September 8, 2006 NOC issues to Ferring for new “DDAVP Melt”, CA 2484724 is listed on Patent

Register.
October 5, 2006 NOC Regulations are amended.
October 27, 2006 Novopharm product monograph and ANDS complete.
October 31, 2006 Novopharm ANDS on “patent hold.”
November 3, 2006 S.C.C. releases AstraZeneca, [2006] 2 S.C.R. 560.
November 2006 Ferring starts selling “DDAVP Melt”.
December 5, 2006 Ferring discontinues notice of application re: N335 patent (N833 ongoing).
January 22, 2007 Minister’s official advises all parties that it reconsidered the status of the ANDS;

Apotex and Novopharm do not have to address the N833, N335 patents;   NOC
issue to Apotex and Novopharm.

January 29, 2007 This judicial review is commenced.
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SCHEDULE B
CHRONOLOGY OF EVENTS
T-2188-06 Sanofi-Aventis v. Minister of Health and Novopharm 
T-2220-06, Novopharm Limited v. Minister of Health and Sanofi-Aventis

August 11, 1989 Sanofi-Aventis N089 priority application is filed.
August 10, 1990 Sanofi-Aventis filed the patent application for the N089 patent (non-HOPE). 
November 27, 1990 Sanofi-Aventis N948 priority application is filed.
February 12, 1991 Sanofi-Aventis N089 application is published.
November 26, 1991 Sanofi-Aventis filed the patent application for the N948 patent. (non-HOPE).
May 28, 1992 Sanofi-Aventis N948 application is published.
October 8, 1993 Sanofi-Aventis received its first notice of compliance for “Altace” 1.25 mg, 2.5 mg, 5 mg,

and 10 mg capsules.
January, 1994 Sanofi-Aventis commences sales of “Altace”. 
September 30 1994 Sanofi-Aventis receives NOC for “Altace” capsules, 1.25 mg, 2.5, 5 mg 10 mg “Provides

for a revised manufacturing process”  (24206).
June 5, 1996 Sanofi-Aventis  receives NOC for “Altace” capsules “Angiotensin converting enzyme

inhibitor” (043465).
December 31, 1996 Sanofi-Aventis receives NOC for “Altace” 1.25, 2.5, 5, 10 mg “treatment following acute

myocardial infarction” (033131).
August 22, 1999 Sanofi-Aventis N387 priority application is filed.
August 30, 1999 Sanofi-Aventis N549 priority application is filed.
April 2, 2000 Sanofi-Aventis filed an S/NDS, submission 066094, to approve a new indication for

“Altace”, namely the “management of patients at increased risk of cardiovascular
events”.

August 25, 2000 Sanofi-Aventis filed the patent (PCT) application for the N387 patent. ( HOPE indication).
August 30, 2000 Sanofi-Aventis filed the patent (PCT) application for the N549 patent. (HOPE indication).
February 13, 2001 Sanofi-Aventis receives NOC for “Altace” SNDS, submission 066094. 

The “Indications and Clinical Use” section was updated to include the subsection
“Management of Patients at Increased Risk of Cardiovascular Events”.

March 8, 2001 N387, N549 PCT applications are published.
May 8, 2001
**Sanofi-Aventis
and Minister give
purchase date as
June 22, 2001 

Novopharm purchases “Altace” (the “comparator drug”) samples  - it subsequently used
for its bioequivalence studies.

December 24,2001
(date received by
Minister December
27, 2001)

Novopharm files ANDS 075408 for Novo-ramipril 2.5 mg, 5 mg and 10 mg capsules.
The ANDS included Form Vs, stating Novopharm would await expiry of the 3 patents
then on the Register.

November 12, 2002 Sanofi-Aventis N948 patent issues.
December 10, 2002 Sanofi-Aventis files its Form IVs to list the N948 patent  against the submissions 066094,

24206, 043465, 033131 and NDS 08257.
January 14, 2003 Sanofi-Aventis N089 patent issues.
January 15, 2003 Sanofi-Aventis filed S/NDS 082094 for a further update to the “Altace” capsules Product

Monograph. The S/NDS had two purposes (changes 1 and 2 or “Altace” 2003):
(1) to update the “Action and Clinical Pharmacology” section to add new wording:
“...and for the management of patients at increased risk of cardiovascular events”
(2) to update the “Management of Patients at Increased Risk of Cardiovascular Event”
indication in the product monograph, to further define the stroke patient population by
specifying “fatal stroke”. The proposed indication was as
follows:
“Altace” may be used to reduce the risk of myocardial infarction, stroke (including fatal
stroke) or cardiovascular death in patients over 55 years.
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February 14, 2003 Sanofi-Aventis files its Form IV’s to list the N089 patent  against the submissions 066094, 
24206, 043465, 033131 

June 9, 2003 The Minister’s officials, in respect of S/NDS for changes 1 and 2 (082094)
(1) approved the proposed update to the “Action and Clinical Pharmacology” section of
the product monograph to include the wording “and the management of patients at
increased risk of cardiovascular events”.
(2) denied the proposed inclusion of “including fatal stroke” to the “Management of
Patients at Increased Risk of Cardiovascular Events” indication, for two reasons:
First, in the view of the Minister’s experts, the HOPE study was not designed to evaluate
the incidence of fatal stroke in patients at higher risk of cardiovascular events treated with
ramipril.
Second, the prevention of fatal stroke was considered to be a new indication, requiring
new clinical data, and required an NDS.

October 14, 2003 Novopharm’s ANDS 075408 for Novo-ramipril 2.5 mg, 5 mg and 10 mg capsules was
found satisfactory and was placed on “patent hold.”

November 6, 2003 Sanofi-Aventis was issued a NOC in respect of S/NDS 082094 to update the product
monograph (for changes 1 and 2 but not “fatal stroke”).

November 10, 2003 Sanofi-Aventis N089 patent was added to the Register re: submission for 1994-2001
submissions 066094, 24206, 043465, 033131, which received NOCs.

June 25, 2004 Sanofi-Aventis N948 patent was added to the Patent Register re: submissions for 1993-
2001 for NOC submissions 066094, 24206, 043465, 033131 and NDS 08257.

March 15, 2005 Sanofi-Aventis N549 patent issues, entitled “Use of inhibitors of the renin-angiotensin
system in the prevention of cardiovascular events.” 

March 17, 2005 Sanofi-Aventis N549 patent was added to the Register in respect of the S/NDS 082094
and the issued NOC updating the product monograph.

June 21, 2005 Sanofi-Aventis N387 patent issues, entitled “Pharmaceutical formulations and use thereof
in the prevention of stroke, diabetes and/or congestive heart failure.”

June 28, 2005 Sanofi-Aventis N387 patent was added to the Register in respect of the S/NDS 082094
and its NOC updating the product monograph.

August 26, 2005
(Minister’s date
August 30, 2005)

Novopharm filed S/ANDS for Novo-ramipril 1.25 mg capsules. The S/ANDS included a
new Form V in respect of the N206 patent and new Form Vs in respect of the N089, N948,
N549 and N387 patents.

September 12, 2005 Novopharm served a notice of allegation [NOA] in respect of the N206 patent
September 14, 2005
(Minister’s date
September 12,
2005)

Novopharm served an NOA in respect of the N089, N948, N549 and N387 patents (non-
HOPE and HOPE patents). Novopharm attaches draft product monograph for Novo-
ramipril dated August 26, 2005 which includes “Altace” change No. 2. 

September 20, 2005 N206 patent is invalid for lack of sound prediction 
Aventis Pharma Inc. v. Apotex Inc. et. al. (2005), 43 C.P.R. (4th) 161 (F.C.); affd (2006),
265 D.L.R. (4th) 308 (F.C.A.) (February 13, 2006).

October 31, 2005 Sanofi-Aventis filed an application in the Federal Court in T-1965-05, under section 6 of
the NOC Regulations, for an order prohibiting the Minister from issuing an NOC until
expiry of the N206 patent.

November 2, 2005 Sanofi-Aventis filed an application to the Federal Court in T-1979-05, under section 6 of
the NOC Regulations, for an order prohibiting the Minister from issuing a NOC until
expiry of the N089, N948, N549 and N387 patents – the use patents

May 29, 2006 Sanofi-Aventis receives an NOC for transfer of ownership.
August 3, 2006
(August 2, 2006
date by Minister)

Novopharm’s S/ANDS 100859 for Novo-ramipril 1.25 mg capsules was found
satisfactory and was placed on “patent hold.”

September 25, 2006 Sanofi-Aventis’s application in Court file No. T-1965-05 in respect of the N206 patent was
dismissed. (A notice of appeal was filed on September 29, 2006; the application in T-
1979-05 remains pending.)

October 5, 2006 PM (NOC) Regulations are amended.
November 3, 2006 The Supreme Court of Canada released the AstraZeneca decision, [2006] S.C.R. 560.
November 6, 2006 Novopharm’s counsel wrote to the Minister’s officials, stating that in light of the
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AstraZeneca decision Novopharm was not required to address the N089, N948, N549 and
N387 patents, and requesting the issuance of an NOC for Novo-ramipril.
Further correspondence followed.

December 8, 2006 Novopharm and Sanofi-Aventis were informed that the Minister had reconsidered the
patent hold status of Novopharm’s ANDS for its 2.5 mg, 5 mg, and 10 mg capsules of
Novo-ramipril:  
Novopharm would be required to address the N089 and N948 patents under subsections
5(1) and 5(2) of the NOC Regulations, but not the N549 or N387 patent.

December 12, 2006 Sanofi-Aventis initiated the application in T-2188-06 for judicial review of the Minister’s
decision of December 8, 2006, in respect of the N549 and N387 patents.

December 15, 2006 Novopharm initiated the application in T-2220-06 for judicial review of the Minister’s
decision of December 8, 2006, in respect of the N089 and N948 patents.

December 15, 2006 Novopharm withdrew its notice of allegation in respect of the N549 and N387 patents.
SCHEDULE C

CHRONOLOGY OF EVENTS
T-2189-06, T-2196-06,  Sanofi-Aventis v. Minister of Health and Apotex 

August 10, 1990 Sanofi-Aventis filed the patent application for the N089 patent (non-HOPE).
November 26, 1991 Sanofi-Aventis filed the patent application for the N948 patent. (non-HOPE).
October 8, 1993 Sanofi-Aventis received its first notice of compliance for “Altace” 1.25 mg, 2.5 mg, 5

mg, and 10 mg capsules.
October 8, 1993
(Oct
29, 2003 date of
revision)

Sanofi-Aventis Product Monograph “Altace” ® (ramipril) capsules 1.25 mg, 2.5 mg, 5
and 10 mg  “Pharmacologic Classification, Angiotensin Converting Enzyme Inhibitor,
Action and Clinical Pharmacology”

October 24, 2003 –
date of revision

Sanofi-Aventis Product Monograph “Altace” (ramipril capsules), 1.25, 2.5, 5, 10mg

January, 1994 Sanofi-Aventis commences sales of “Altace” .
August 22, 1999 Sanofi-Aventis N387 priority application is filed (HOPE indication).
August 30, 1999 Sanofi-Aventis N549 priority application is filed (HOPE indication).
April 2, 2000 Sanofi-Aventis filed an S/NDS, submission 066094, to approve a new indication for

“Altace” namely the “management of patients at increased risk of cardiovascular events”.
August 25, 2000 Sanofi-Aventis filed the patent (PCT) application for the N387 patent. ( HOPE indication).
August 30, 2000 Sanofi-Aventis filed the patent (PCT) application for the N549 patent. (HOPE indication).
February 5, 2001 –
date of revision
(Oct 8, 1993, Dec
23, 1996)

Sanofi-Aventis product monograph “Altace” (ramipril) capsules 1.25 mg, 2.5, 5 mg, 10
mg “Pharmacologic Classification, Angiotensin Converting Enzyme Inhibitor, Action
and Clinical Pharmacology”

February 13, 2001 Sanofi-Aventis received an notice of compliance for the S/NDS 066094, with the
“Indications and Clinical Use” section updated to include the subsection “Management of
Patients at Increased Risk of Cardiovascular Events”.

March 8, 2001 N387, N549 PCT applications are published.
October 2002 Apotex purchases “Altace” samples.
November 12, 2002 Sanofi-Aventis was granted the N948 patent.
January 14, 2003 Sanofi-Aventis was granted the N089 patent.
January 15, 2003 Sanofi-Aventis filed S/NDS 082094 for a further update to the “Altace” capsules product

monograph. The S/NDS had two purposes (changes 1 and 2 or “Altace” 2003)
(1) to update the “Action and Clinical Pharmacology” section to add new wording:
“and for the management of patients at increased risk of cardiovascular events”;
(2) to update the “Management of Patients at Increased Risk of Cardiovascular Event”
indication in the product monograph, to further define the stroke patient population by
specifying “fatal stroke.” The proposed indication was as follows:
“Altace” may be used to reduce the risk of myocardial infarction, stroke (including fatal
stroke) or cardiovascular death in patients over 55 years.”

June 9, 2003 The Minister’s officials, in respect of S/NDS for changes 1 and 2 (082094)
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(1) approved the proposed update to the “Action and Clinical Pharmacology” section of
the product monograph to include the wording “and the management of patients at
increased risk of cardiovascular events”;
(2) denied the proposed inclusion of “including fatal stroke” to the “Management of
Patients at Increased Risk of Cardiovascular Events” indication, for two reasons:

First, in the view of the Minister’s experts, the HOPE study was not designed to evaluate
the incidence of fatal stroke in patients at higher risk of cardiovascular events treated with
ramipril.
Second, the prevention of fatal stroke was considered to be a new indication, requiring
new clinical data.

July 31,2003 Apotex files ANDS for Apo-ramipril based on comparative bioequivalence studies with
“Altace”; July 25, 2003 draft Apo-ramipril Product Monograph includes HOPE
indication.

November 6, 2003 Sanofi-Aventis was issued a NOC in respect of S/NDS 082094 (changes 1 and 2) (“2003
‘Altace’”) to update the product monograph. The associated product monograph differs
from the “Altace” 2001 in two ways: “management of patients at increased risk of
cardiovascular events; and inclusion of “plasma language.”

November 10, 2003 Sanofi-Aventis’ N089 patent was added to the Register in respect of S/NDS 066094 and
its NOC.

April 6, 2004 Apotex’product monograph updated to correspond to PM dated October 29, 2003, of
“Altace” 2003.

April 20, 2004 Apotex’ ANDS put on “patent hold”; draft Apo-ramipril product monograph includes
HOPE indication and Change No. 2.

April 21, 2004 Apotex  prepares Product monograph for APO-RAMIPRIL capsules 1.25 mg, 2.5 mg, 5
mg, and 10 mg  “Therapeutic Classification: Angiotensin Converting Enzyme Inhibitor –
Actions and Clinical Pharmacology.”

June 25, 2004 Sanofi-Aventis’ N948 patent was added to the Patent Register in respect of S/NDS 066094
and its NOC.

March 15, 2005 Sanofi-Aventis N549 patent issues, entitled “Use of inhibitors of the renin-angiotensin
system in the prevention of cardiovascular events.” 

March 17, 2005 Sanofi-Aventis N549 patent was added to the Register in respect of the S/NDS 082094
and its NOC (re: “Altace” 2003).

June 21, 2005 Sanofi-Aventis’ N387 patent issues, entitled "Pharmaceutical formulations and use thereof
in the prevention of stroke, diabetes and/or congestive heart failure".

June 28, 2005 Sanofi-Aventis’ N387 patent was added to the Register in respect of the S/NDS 082094
and its NOC. (re: “Altace” 2003)

November 2, 2005 Sanofi-Aventis filed an application to the Federal Court in T-1979-05, under section 6 of
the NOC Regulations, for an order prohibiting the Minister from issuing an NOC until
expiry of the N089, N948, N549 and N387 patents – the use patents.

November 29, 2005 Apotex’ notice of allegation re: HOPE Patents.
January 17, 2006 Sanofi-Aventis commences proceedings under Regulations (T-87-06) re: Nov 29, 2005

NOA.
October 2006 Sanofi-Aventis updates its “Altace” product monograph.
October 5, 2006 NOC Regulations are amended.
November 3, 2006 The Supreme Court of Canada released the AstraZeneca decision, [2006] 2 S.C.R. 560.
November 30 2006 Apotex commences series of requests for issuance of NOC in light of AstraZeneca.
December 8, 2006 Apotex product monograph updated to correspond to “Altace” product monograph.

October 2006 product monograph.
December 8, 2006 Minister advises Apotex that it need not address patents but must dispose of T-87-06

before an NOC can issue.
December 8, 2006 Apotex submits further updated Apo-ramipril PM dated Dec 6, 2006; includes HOPE

indication, reference to the “Altace” Oct 2006 PM and changes No. 1 and No. 2.
December 10-12,
2006

Sanofi-Aventis and Apotex  request reconsideration of Dec 8, 2006 decision supported by
written representations.

December 12, 2006 Minister advises Apotex that NOC can be issued following withdrawal of NOA.
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Minister issues NOC for Apo-ramilpril and sends it to Apotex, enclosing a PM.
Apotex’ PM dated Dec 12, 2006 includes HOPE indication, changes No. 1 and No. 2,
and reference to comparative bioavailability studies.
Sanofi-Aventis commences judicial review of Dec 8, 2006 decision (T-2189-06).

December 12, 2006 NOC issues to Apotex for Apo-ramipril.
December 13, 2006 Minister advises Sanofi-Aventis that an NOC has issued to Apotex

Sanofi-Aventis commences T-2196-06.
December 14, 2006 Apotex removes all HOPE study language from the Apo-ramipril product monograph.
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Registration 
SOR/2013-186 October 24, 2013 

CANADIAN ENVIRONMENTAL ASSESSMENT ACT, 2012 

Regulations Amending the Regulations Designating 
Physical Activities 

The Minister of the Environment, pursuant to paragraphs 84(a) 
and (e) of the Canadian Environmental Assessment Act, 2012', 
makes the annexed Regulations Amending the Regulations Desig
nating Physical Activities. 

Ottawa, October 24, 2013 

"marine 
terminal" 
«terminal 
maritime» 

''water body" 
«pland'eau» 

LEONAAGLUKKAQ 
Minister of the Environment 

REGULATIONS AMENDING THE 
REGULATIONS DESIGNATING 

PHYSICAL ACTIVITIES 

AMENDMENTS 

1. (1) The definitions "abandonment", ''air
port'', "Class IA nuclear facility'', ''Class IB 
nuclear facility", "decommissioning'', ''paper 
product'', "pulp", "pulp and paper mill", "right 
of way'', ''waste management system" and ''wet
land" in section 1 of the RegulaJions Designating 
Physical Activities' are repealed. 

(2) The definitions ''marine terminal" and 
''water body'' in section 1 of the Regulations are 
replaced by the following: 
"marine terminal" means 

(a) an area normally used for berthing ships and 
includes wharves, bulkheads, quays, piers, docks, 
submerged lands, and areas, structures and equip
ment that are 

(i) connected with the movement of goods 
between ships and shore and their associated 
storage areas, including areas, structures and 
equipment used for the receiving, handling, 
holding, consolidating, loading or unloading of 
waterborne shipments, or 
(ii) used for the receiving, holding, regrouping, 
embarkation or landing of waterborne passen
gers; and 

(b) any area adjacent to the areas, structures and 
equipment referred to in paragraph (a) that is used 
for their maintenance. 

"water body" means any water body, including a 
canal, a reservoir, an ocean and a wetland as that 
term is defined in The Federal Policy on Wetland 
Conservation published in 1991 by the Department 
of the Environment, up to the high-water mark, but 

a S.C. 2012, C. 19, S. 52 
1 SOR/2012-147 

Enregistrement 
DORS/2013-186 Le 24 octobre 2013 

LOI CANADIENNE SUR L'EVALUATION 
ENVIRONNEMENTALE (2012) 

Reglement modifiant le Reglement designant Ies 
activites concretes 

En vertu des alineas 84a) ete) de la Loi canadienne surl'evalua
tion environnementale (2012)', la ministre de l'Environnement 
prend le Reglement modifiant le Reglement designant les activites 
concretes, ci-apres. 

Ottawa, le 24 octobre 2013 

La ministre de I' Environnement 
LEONAAGLUKKAQ 

REGLEMENT MODIFIANT LE 
REGLEMENT DESIGNANT LES 

ACTIVITESCONCRETES 

MODIFICATIONS 

1. (1) Les definitions de « aeroport .. , « desaf
fectation '" « emprise '" « fabrique de pites et 
papiers •, « ferm.eture », « installation nucleaire 
de categorie IA •, « installation nuclemre de cate
gorie m », « pite », « prod.nit de papier », « sys
teme de gestion des dEchets,. et« terres humides ,., 
a l'article 1 du Reglement designant les activites 
concrites1

, soot abrogees. 

(2) Les definitions de« plan d'eau,. et« termi
nal maritime,., a l'article 1 du meme reglernent, 
sont respectivement remplacees par ce qui suit : 
«plan d'eau »Tout plan d'eau jusqu'it la laisse des 
hautes eaux. La presente definition vise notamment 
les canaux, les reservoirs et les oceans, ainsi que les 
terres humides au sens de La Politique federate sur 
la conservation des terres humides publioo en 1991 
par le ministere de l'Environnernent, mais exclut les 
etangs de traitement des eaux usees OU des dechets et 
les etangs de residus miniers. 
« terminal maritime » 

a) Les lieux qui servent habituellement a l'accos
tage des navires, notamment Jes quais, Jes struc
tures en rideaux de palplanches, les jetees, les 
docks et les terres submergc!es, ainsi que les aires, 
l't!quipement et les structures: 

(i) lies au mouvement des marchandises entre 
les navires et la terre ferme ainsi que les aires 
d'entreposage connexes, y compris les aires, 
I' equipement et les structures affecres a la 
reception, a la manutenti.on, a la mise en attente, 
au regroupement et au chargement ou au 
c!OChargement de marchandises transport(\es 
pareau, 

a L.C. 2012, ch. 19, art. 52 
1 DORS/2012-147 

«plan d'eau » 
''water body" 

«terminal 
maritime» 
"marine 
terminal' 
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"area of mine 
operations" 
«aim 
d'exploitation 
miniere » 

"canal" 
«canal» 

"drilling 
program" 
«programme 
de forage» 

"explomlmy 
well" 
«puits 
d'exploration » 

'':tlowline" 
« conduite 
d'lcoulement » 

Activities -
Agency 

Activities -
Canadian 
Nuclear Safety 
Commission 

Activities -
National 
llDcrgy Board 

'fonncr 
Regulations" 
« llglement 
anterieur » 
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does not include a sewage or waste treatmeot lagoon 
or a mine tailings pond. 

(3) Section 1 of the Regulations is amended by 
adding the following in alphabetical order: 
"area of mine operations" means the area at ground 
level occupied by any open pit or underground work
ings, mill complex or storage area for overburden, 
waste rock, tailings or ore. 
"canal" means an artificial waterway constructed for 
navigation. 
"drilling program" has the same meaning as in sul>
section 1(1) of the Canada Oil and Gas Drilling and 
Production Regulations, SOR/2009-315. 

"exploratory well" has the same meaning as in sul>
section 101(1) of the Canada Petroleum Resources 
Act, but does not include a delineation well or 
development well as those terms are defined in that 
subsection. 
"flowline" has the same meaning as in subsec
tion 2(1) of the Canada Oil and Gas Installations 
Regulations. 

2. Section 4 of the Regulations is replaced by 
the following: 

4. (1) The activities set out in items 1 to 30 of the 
schedule are linked to the Agency when they are not 
regulated under, or incidental to a physical activity 
that is regulated under, the Nuclear Safety and Con
trol Act, the National Energy Board Act or the Can
ada Oil and Gas Operations Act. 

(2) The activities set out in items 31 to 38 of the 
schedule are linked to the Canadian Nuclear Safety 
Commission when they are regulated under the 
Nuclear Safety and Control Act. 

(3) The activities set out in items 39 to 48 of the 
schedule are linked to the National Energy Board 
when they are regulated under the National Energy 
Board Act or the Canada Oil and Gas Operations 
Act. 

3. The schedule to the Regulations is replaced 
by the schedule set out in the schedule to these 
Regulations. 

TRANSITIONAL PROVISIONS 

4. (1) The following definitions apply in this 
section. 
"former Regulations" means the Regulations 
Designating Physical Activities as they read 
immediately before the day on which these Regu
lations come into force. 

(ii) affectes a la reception, a la mise en attente, 
au regroupement et a l' embarquement ou au 
debarquement de passagers transportes par eau; 

b) les aires adjacentes aux lieux, aux aires, a 
l'equipement et aux structures vises a l'alinea a) 
qui sont affectees a leut eotretien. 

(3) Varticle 1 du m@me reglemeot est modilie 
par adjonction, selon l'ordre alphabetique, de ce 
qui suit: 
« aire d' exploitation miniere » La surface occupee, 
au niveau du sol, par toute installation d' exploitation 
a ciel ouvert ou souterraine, tout complexe usinier 
ou toute aire d'entreposage des terrains de couver
ture, des Ste.riles, des residus miniers OU de minerai. 
« canal » Voie navigable artificielle construite pour 
la navigation. 
« conduite d'6coulement » S'entend au sens du para
graphe 2(1) du Reglement sur les installations pitro
lieres et gazieres au Canada. 
«programme de forage» S'eotend au sens du para
graphe 1(1) duReglement sur le forage et la produc
tion de pitrole et de gaz au Canada. 

« puits d'exploration » S'eotend au sens du para
graphe 101(1) de la Loi federate sur les hydrocar
bures. La preseote definition exclut Jes puits de deli
mitation et les puits d'exploitation au sens de ce 
paragraphe. 

2. Varticle 4 du m@me reglement est remplace 
par ce qui suit : 

4. (1) Les activites prevues aux articles 1 a 30 de 
l'annexe sont liOOs a l'Agence lorsqu'elles ne sont 
pas regies par la Loi sur la sflreti et la reglementa
tion nucl€aires, laLoisur l'Office national de l'€ner
gie ou la Loi sur les operations petroli~res au 
Canada OU accessoires a une activite concrete qui 
est regie par J'une OU J'autre de ces iois. 

(2) Les activites prevues aux articles 31 a 38 de 
l' annexe sont Ii6es a la Commission canadienne de 
s1lrete nucleaire lorsqu'elles sont regies par la Loi 
sur la sUrete et la reglementation nucleaires. 

(3) Les activites prevues aux articles 39 a 48 de 
!'annexe son! liees a !'Office national de l'energie 
lorsqu'elles sont regies par la Loi sur /'Office natio
nal de l'energie ou la Loi sur les operations petro
lii!res au Canada. 

3. Vannexe du m@me reglemeot est remplacee 
par !'annexe ligurant a !'annexe du present 
reglement. 

DISPOSITIONSTRANSITOIRES 

4. (1) Les definitions qui suivent s'appliquent 
au present article. 

« aire 
d'exploitation 
mini.ere» 
"areaofmiM 
operations" 

«canal» 
"canaf' 

« conduite 
d'Ccoulem.ent » 
''flowline" 

«programme 
de forage» 
"drilling 
program" 

« puits 
d'explomtion » 
"exploratory 
welf' 

Activites li6es 8. 
l'Agence 

Activites li6es a 
la Commission 
canadienne de 
s~ nuc16aire 

Activites li6es 8. 
!'Office 
national de 
l'enCQlie 

« ancienne loi » La Loi canadienne sur l'Bvalua- « ancienne loi » 
'tion emironnementale, cbapitre 37 des Lois du ''former Act'' 

Canada (1992). 
« Loi » La Loi canadienne sur l'6valuation emi- «Loi» 
ronnementale (2012). "Acf' 
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''former Act" 
« ancknne loi » 

''Act" 
«Loi» 

''former Act'' means the Canadian Environmental 
As••••mentAct, chapter 37 of the Statutes of Can
ada, 1992. 
"Act'' means the Canadian ERVironmentalAssess
ment Act, 2012. 

(2) The Regulations Designating Physical Activ
ities, as amended by these Regulations, do not 
apply to a physical acthity that was not desig
nated under the former Regulations if, on the day 
on which these Regulations come into force, any 
of the following conditions apply: 

(a) the carrying out of the physical activity, 
including any physical activity that is inci
dental to that physical activity, has begun and, 
as a result, the environment has been altered; 
(b) a federal authority has exercised a power or 
performed a duty or function conferred on it 
under any Act of Parliament, other than the 
Act, that could permit the physical activity to 
be carried out, in whole or in part; 
(c) a jurisdiction described in any of para
graphs (c) to (/) of the definition "jurisdiction" 
in subsection 2(1) of the Act or the responsible 
authority set out in paragraph 15(a) or (b) of 
the Act has commenced or completed an assess
ment of the environmental effects of the 
physical activity; and 
(ti) the physical activity was a project, or was 
included in a project, for which the screening, 
commenced under the former Act before the 
day on which the Act came into force, was not 
subject to the requirement in subsection 124(1) 
of the Act to be continued and completed. 

COMING INTO FORCE 

5. These Regulations come into force on the 
day on which they are registered. 

SCHEDULE 
(Section 3) 

SCHEDULE 
(Sections 2 to 4) 

PHYSICAL ACTIVITIES 

CANADIAN ENVIRONMENTAL ASSESSMENT AGENCY 

1. The construction, operation, decommissioning and abandon-
ment, in a wildlife area or migratory bird sanctuary, of a new 

(a) electrical generating facility or electrical transmission line; 
(b) structure for the diversion of water, including a dam, dyke or 
reservoir; 
(c) oil or gas facility or oil and gas pipeline; 
(d) mine or mill; 
(e) industrial facility; 
(f) canal or lock; 
(g) marine terminal; 

« reglement anterieur ,. S'entend du Reglement ueglement 
tUsignant les activitis concntes, dans sa version ;en=• 
anterieure l l'entrie en vigueur du pr&ent Reg~ns" 
reglemenL 

(2) Le Reglement designant les activites con
crites, clans sa version modili.ee par le pRsent 
reglement, ne s'applique pas a l'activite concrete 
qui n'etait pas designee en vertu du reglement 
anterieur si, ii Ia date d'entree en vigueur du pre. 
sent reglement, 1'11ne 011 pl11sie11rs des conditions 
ci-apres soot remplies : 

a) l'exercice de l'activite concrete, y compris de 
toute activite concrete qui lui est accessoire, a 
commence et, de ce fait, l'environnem.ent est 
modilie; 
b) une auto rite federale a exerce des attribu
tions qui lui sont conferee& sous le rigime d'une 
Joi federale autre que Ia Loi et qui pourraient 
permettre l'exercice, en tout ou en partie, de 
l'activite concrete; 
c) une instance visee ii l'un des alineas c) ii/) de 
Ia definition de « instance ,., au paragra
phe 2(1) de Ia Loi, ou l'autorite responsable 
mentionnee aux alineas 15a) ou b) de Ia Loi a 
commence 011 acheve one evaluation des effets 
environnementaux de l'activite concrete; 
d) l'activite concrete etait un projet, ou etait 
comprise dans un projet, dont l'examen prea
lable, commence sous le rigime de l'ancienne 
Joi avant Ia date d'entree en vigueur de Ia Loi, 
n'a pas etc! assujetti a l'exigence du paragra
phe 124(1) de Ia Loi qu'il soit mene a terme. 

ENTREE EN VIGUEUR 

5. Le present reglement entre en vigueur a Ia 
date de son enregistremenL 

ANNEXE 
(article 3) 

ANNEXE 
(articles 2 a 4) 

ACTIVITEs CONCRETES 

AGENCE CANADIENNE D'EVALUATION 
ENVIRONNEMENTALE 

1. La construction, I' exploitation, la desaffectation et la ferme
ture, dans une reserve d'especes sauvages ou un refuge d'oiseaux 
migrateurs : 

a) d'une nouvelle installation de production d'electricite ou 
d'une nouvelle ligne de transport d'electricite; 
b) d'une nouvelle structure de derivation des eaux, y compris 
d'un nouveau barrage, d'une nouvelle digue ou d'un nouveau 
reservoir; 
c) d'une nouvelle installation petrolii\re ou gaziere ou d'un nou
veau pipeline d'hydrocarbures; 
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(h) railway line or public highway; 
(1) aerodrome or runway; or 
(J) waste management facility. 

2. The construction, operation, decommissioning and abandon-
ment of 

(a) a new fossil fuel-fired electrical generating facility with a 
production capacity of 200 MW or more; 
(b) a new in-stream tidal power generating facility with a pro
duction capacity of 50 MW or more or a new tidal power gener
ating facility, other than an in-stream tidal power generating 
facility, with a production capacity of 5 MW or more; or 
(c) a new hydroelectric generating facility with a production 
capacity of 200 MW or more. 

3. The expansion of 
(a) an existing fossil fuel-fired electrical generating facility that 
would result in an increase in production capacity of 50% or 
more and a total production capacity of 200 MW or more; 
(b) an existing in-stream tidal power generating facility that 
would result in an increase in production capacity of 50% or 
more and a total production capacity of 50 MW or more or an 
existing tidal power generating facility, other than an in-stream 
tidal power generating facility, that would result in an increase in 
production capacity of 50% or more and a total production cap
acity of 5 MW or more; or 
(c) an existing hydroelectric generating facility that would result 
in an increase in production capacity of 50% or more and a total 
production capacity of 200 MW or more. 

4. The construction, operation, decommissioning and abandon
ment of a new dam or dyke that would result in the creation of a 
reservoir with a surface area that would exceed the annual mean 
surface area of a natnral water body by 1 500 ha or more. 

5. The expansion of an existing dam or dyke that would result in 
an increase in the surface area of the existing reservoir of 50% or 
more and an increase of 1 500 ha or more in the annual mean sur
face area of the existing reservoir. 

6. The construction, operation, decommissioning and abandon
ment of a new structure for the diversion of 10 000 000 m3/year or 
more of water from a natnral water body into another natnral water 
body. 

7. The expansion of an existing structure for the diversion of 
water from a natnral water body into another natnral water body 
that would result in an increase in diversion capacity of 50% or 
more and a total diversion capacity of 10 000 000 m3/year or more. 

8. The construction, operation, decommissioning and abandon
ment of a new oil sands mine with a bitumen production capacity 
of 10 000 m3/day or more. 

9. The expansion of an existing oil sands mine that would result 
in an increase in the area of mine operations of 50% or more and a 
total bitumen production capacity of 10 000 m3/day or more. 
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d) d'une nouvelle mine ou usine; 
e) d'une nouvelle installation industrielle; 
f) d'un nouveau canal ou d'une nouvelle &:!use; 
g) d'un nouveau terminal maritime; 
h) d'une nouvelle ligne de chemin de fer ou d'une nouvelle voie 
publique; 
i) d'un nouvel aerodrome ou d'une nouvelle piste; 
J) d'une nouvelle installation de gestion des d&:bets. 

2. La construction, l' exploitation, la desaffectation et la 
fermeture: 

a) d'une nouvelle installation de production d'electriciM alimen
tee par un combustible fossile d'une capaciM de production de 
200 MW ou plus; 
b) d'une nouvelle installation de production d' energie hydro
lienne d'une capaciM de production de 50 MW ou plus, ou de 
toute autre nouvelle installation de production d'energie m.are
motrice d'une capaciM de production de 5 MW ou plus; 
c) d'une nouvelle installation hydroelectrique d'une capaciM de 
production de 200 MW ou plus. 

3. L' agrandissement : 
a) d'une installation existante de production d'electriciM ali
mentee par un combustible fossile qui entratnerait une augmen
tation de la capacire de production de 50 % ou plus et une capa
cite de production totale de 200 MW ou plus; 
b) d'une installation existante de production d'energie hydro
Iienne qui entratnerait une augmentation de la capacite de pro
duction de 50 % ou plus et une capacire de production totale de 
50 MW ou plus, ou de toute autre installation existante de pro
duction d'energie maremotrice qui entralnerait une augmenta
tion de la capaciM de production de 50 % ou plus et une capaciM 
de production totale de 5 MW ou plus; 
c) d'une installation hydroelectrique existante qui entralnerait 
une augmentation de la capaciM de production de 50 % ou plus 
et une capaciM de production totale de 200 MW ou plus. 

4. La construction, l' exploitation, la desaffectation et la ferme
ture d'un nouveau barrage ou d'une nouvelle digue qui entratne
raient la creation d'un reservoir dont la superficie depasserait de 
1 500 ha ou plus la superficie moyenne annuelle du plan d'eau 
nature!. 

5. L' agrandissement d'un barrage existant ou d'une digue exis
tante qui entralnerait une augmentation de 50 % ou plus de la 
superficie du reservoir existant et de 1 500 ha ou plus de la super
ficie moyenne annuelle de ce reservoir. 

6. La construction, I' exploitation, la desaffectation et la ferme
ture d'une nouvelle structure destinee a deriver 10 000 000 m3/an 
ou plus d'eau d'un plan d'eau nature! dans un autre. 

7. L'agrandissement d'une structure existante destinee 8. deriver 
l'eau d'un plan d'eau naturel clans un autre, qui entratnerait une 
augmentation de la capacire de derivation de 50 % ou plus et une 
capaciM de derivation totale de 10 000 000 m3/an ou plus. 

8. La construction, I' exploitation, la desaffectation et la ferme
ture d'une nouvelle mine de sables bitumineux d'une capacite de 
production de bitume de 10 000 m3/jour ou plus. 

9. L'agrandissement d'une mine de sables bitumineux existante 
qui ent:rafnerait une augmentation de l'aire d'exploitation miniere 
de 50 % ou plus et une capacire de production totale de bitume de 
10 000 m3/jour ou plus. 
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10. The drilling, testing and abandonment of offshore explora
tory wells in the first drilling program in an area set out in one or 
more exploration licences issued in accordance with the Canada
Newfoundland Atlantic Accord Implementation Act or the Canada
Nova Scotia Offshore Petroleum Resources Accord Implementation 
Act. 

11. The construction, installation and operation of a new off
shore floating or fixed platform, vessel or artificial island used for 
the production of oil or gas. 

12. The decommissioning and abandonment of an existing off
shore floating or fixed platform, vessel or artificial island used for 
the production of oil or gas that is proposed to be disposed of or 
abandoned offshore or converted on site to another role. 

13. The construction, operation, decommissioning and abandon
ment of a new offshore oil and gas pipeline, other than a flowline. 

14. The construction, operation, decommissioning and abandon-
ment of a new 

(a) oil refinery, including a heavy oil upgrader, with an input 
capacity of 10 000 m3/day or more; 
(b) facility for the production of liquid petroleum products from 
coal with a production capacity of 2 000 m3/day or more; 
(c) sour gas processing facility with a sulphur inlet capacity of 
2 000 Uday or more; 
(ti) facility for the liquefaction, storage or regasification of lique
fied natural gas, with a liquefied natural gas processing capacity 
of 3 000 Uday or more or a liquefied natural gas storage capacity 
of 55 000 t or more; 
(e) petroleum storage facility with a storage capacity of 
500 000 m3 or more; or 
(f) liquefied petroleum gas storage facility with a storage cap
acity of 100 000 m3 or more. 

15. The expansion of an existing 
(a) oil refinery, including a heavy oil upgrader, that would result 
in an increase in input capacity of 50% or more and a total input 
capacity of 10 000 m3/day or more; 
(b) facility for the production of liquid petroleum products from 
coal that would result in an increase in production capacity of 
50% or more and a total production capacity of 2 000 m3/day or 
more; 
(c) sour gas processing facility that would result in an increase in 
sulphur inlet capacity of 50% or more and a total sulphur inlet 
capacity of 2 000 Uday or more; 
(ti) facility for the liquefaction, storage or regasification of lique
fied natural gas that would result in an increase in the liquefied 
natural gas processing or storage capacity of 50% or more and a 
total liquefied natural gas processing capacity of 3 000 Uday or 
more or a total liquefied natural gas storage capacity of 55 000 t 
or more, as the case may be; 
(e) petroleum storage facility that would result in an increase in 
storage cagacity of 50% or more and a total storage capacity of 
500 000 m or more; or 
(f) liquefied petroleum gas storage facility that would result in an 
increase in storage cagacity of 50% or more and a total storage 
capacity of 100 000 m or more. 

10. Le forage, la mise a l'essai et la fermeture de puits d'explo
ration au large des ciltes faisant partie du premier progranmre de 
forage dans une zone vis6e par un ou plusieurs permis de prospec
tion ~livres conform6ment a la Loi demise en reuvre de /'Accord 
at/antique Canada - Terre-Neuve ou a la Loi de mise en reuvre de 
!'Accord Canada - Nouvelle-Ecosse sur les hydrocarbures 
extrac6tiers. 

11. La construction, la mise sur pied et!' exploitation d'une nou
velle plate-forme flottante ou fixe, d'un nouveau navire ou d'une 
nouvelle ile artificielle au large des c6tes utilises pour la produc
tion de ¢trole ou de gaz. 

12. La ~saffectation et la fermeture d'une plate-forme flottante 
ou fixe existante, d'un navire existant ou d'une tle artificielle ex.is
tante au large des c6tes utilis6s pour la production de petrole ou de 
gaz, dans le cas oU ii est propose d'en disposer ou de les fermer au 
large des ciltes, ou d'en modifier la vocation sur place. 

13. La construction, !'exploitation, la ~saffectation et la ferme
ture d'un nouveau pipeline d'hydrocarbures au large des c6tes, 
autre qu'une conduite d'6coulernent. 

14. La construction, l'exploitation, la desaffectation et la 
fermeture: 

a) d'une nouvelle raffinerie de p6trole, y compris une usine de 
valorisation d'huile lourde, d'une capacit:e d'admission de 
10 000 m3/jour ou plus; 
b) d'une nouvelle installation de production de produits p6tro
liers liquides, a partir du charbon, d'une capacire de production 
de 2 000 m3/jour ou plus; 
c) d'une nouvelle installation de traitement de gaz sulfureux 
d'une capacite d'admission de soufre de 2 000 t/jour ou plus; 
d) d'une nouvelle installation de liqu6faction, de stockage ou de 
regaz6ification de gaz nature! liquefi6 d'une capacire de traite
ment de gaz nature! liquefie de 3 000 Ujour ou plus ou d'une 
capacire de stockage de gaz nature! liqu6fie de 55 000 t ou plus; 
e) d'une nouvelle installation de stockage de ¢trole d'une capa
cire de stockage de 500 000 m3 ou plus; 
f) d'une nouvelle installation de stockage de ~az de p6trole 
liqu6fie d'une capacire de stockage de 100 000 m ou plus. 

15. L' agrandissernent : 
a) d'une raffinerie de ¢trole existante, y compris une usine de 
valorisation d'huile lourde, qui entrainerait une augmentation de 
la capacire d'admission de 50 % ou plus et une capacire d'ad
mission totale de 10 000 m3/jour ou plus; 
b) d'une installation existante de production de produits p6tro
liers liquides, ~ partir du charbon, qui entrainerait une augmen
tation de la capacire de production de 50 % ou plus et une capa
cire de production totale de 2 000 m3/jour ou plus; 
c) d'une installation existante de traitement de gaz sulfureux qui 
entrainerait une augmentation de la capacire d' admission de 
soufre de 50 % ou plus et une capacire d'admission totale de 
soufre de 2 000 Ujour ou plus; 
ti) d'une installation existante de liqu6faction, de stockage ou de 
regazeification de gaz nature! liqu6fie, qui entrainerait une aug
mentation de la capacire de traitement ou de stockage de gaz 
nature! liqu6fie de 50 % ou plus et, selon le cas, une capacire de 
traitement totale de 3 000 Ujour ou plus ou une capacire de stoc
kage totale de 55 000 t ou plus; 
e) d'une installation existante de stockage de petrole qui entrai
nerait une augmentation de la capacire de stockage de 50 % ou 
plus et une capacire de stockage totale de 500 000 m3 ou plus; 
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16. The construction, operation, decommissioning and abandon-
ment of a new 

(a) metal mine, other than a rare earth element mine or gold 
mine, with an ore production capacity of 3 000 t/day or more; 
(b) metal mill with an ore input capacity of 4 000 t/day or more; 
(c) rare earth element mine or gold mine, other than a placer 
mine, with an ore production capacity of 600 t/day or more; 
(d) coal mine with a coal production capacity of 3 000 t/day or 
more; 
(e) diamond mine with an ore production capacity of 3 000 t/day 
or more; 
(fJ apatite mine with an ore production capacity of 3 000 t/day or 
more; or 
(g) stone quarry or sand or gravel pit, with a production capacity 
of 3 500 000 t/year or more. 

17. The expansion of an existing 
(a) metal mine, other than a rare earth element mine or gold 
mine, that would result in an increase in the area of mine oper
ations of 50% or more and a total ore production capacity of 
3 000 t/day or more; 
(b) metal mill that would result in an increase in the area of mine 
operations of 50% or more and a total ore input capacity of 
4 000 t/day or more; 
(c) rare earth element mine or gold mine, other than a placer 
mine, that would result in an increase in the area of mine oper
ations of 50% or more and a total ore production capacity of 
600 t/day or more; 
(d) coal mine that would result in an increase in the area of mine 
operations of 50% or more and a total coal production capacity 
of 3 000 t/day or more; 
(e) diamond mine that would result in an increase in the area of 
mine operations of 50% or more and a total ore production cap
acity of 3 000 t/day or more; 
(fJ apatite mine that would result in an increase in the area of 
mine operations of 50% or more and a total ore production cap
acity of 3 000 t/day or more; or 
(g) stone quarry or sand or gravel pit that would result in an 
increase in the area of mine operations of 50% or more and a 
total production capacity of 3 500 000 t/year or more. 

18. The construction and operation of a new military base or 
military station that is to be established for more than 12 consecu
tive months. 

19. The construction, operation, decommissioning and abandon
ment outside an existing military base of a new military training 
area, range or test establishment for training or weapons testing 
that is to be established for more than 12 consecutive months. 

20. The expansion of an existing military base or military station 
that would result in an increase in the area of the military base or 
military station of 50% or more. 
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f) d'une installation existante de stockage de gaz de petrole 
liquefie qui entrainerait une augmentation de la capacire de stoc
kage de 50 % ou plus et une capacite de stockage totale de 
I 00 000 m3 ou plus. 

16. La construction, !'exploitation, la d6saffectation et la 
fermeture: 

a) d'une nouvelle mine metallfilre, autre qu'une mine d'ele
ments des terres rares ou mine d'or, d'une capacire de produc
tion de mineral de 3 000 t/jour ou plus; 
b) d'une nouvelle usine metallurgique d'une capacite d'admis
sion de mineral de 4 000 t/jour ou plus; 
c) d'une nouvelle mine d' elements des terres rares ou d'une nou
velle mine d' or, autre qu'un placer, d'une capacire de production 
de minerai de 600 t/jour ou plus; 
d) d'une nouvelle mine de charbon d'une capacire de production 
de charbon de 3 000 t/jour ou plus; 
e) d'une nouvelle mine de diamants d'une capacite de produc
tion de mineral de 3 000 t/jour ou plus; 
f) d'une nouvelle mine d' apatite d'une capacire de production de 
mineral de 3 000 t/jour ou plus; 
g) d'une nouvelle carriere de pierre, de gravier ou de sable d'une 
capacite de production de 3 500 000 t/an ou plus. 

17. L' agrandissernent : 
a) d'une mine metallfilre existante, autre qu'une mine d'ele
ments des terres rares ou mine d'or, qui entralnerait une aug
mentation de I' aire d' exploitation miniere de 50 % ou plus et une 
capacire de production totale de mineral de 3 000 t/jour ou plus; 
b) d'une usine metallurgique existante qui entraineralt une aug
mentation de l'aire d'exploitation miniere de 50 % ou plus et une 
capacire d'admission totale de mineral de 4 000 t/jour ou plus; 
c) d'une mine d'elements des terres rares existante ou d'une 
mine d'or exist.ante, autre qu'un placer, qui entratnerait une aug
mentation de I' aired' exploitation miniere de 50 % ou plus et une 
capacire de production totale de mineral de 600 t/jour ou plus; 
d) d'une mine de charbon existante qui entraineralt une augmen
tation de l'aire d'exploitation miniere de 50 % ou plus et une 
capacire de production totale de charbon de 3 000 t/jour ou plus; 
e) d'une mine de diamants existante qui entratnerait une aug
mentation de I' aire d' exploitation miniere de 50 % ou plus et une 
capacire de production totale de mineral de 3 000 t/jour ou plus; 
f) d'une mine d'apatite existante qui entraineralt une augmenta
tion de l'aire d'exploitationminiere de 50 % ou plus et une capa
cite de production totale de minerai de 3 000 t/jour ou plus; 
g) d'une carriere de pierre, de gravier ou de sable existante qui 
entrainerait une augmentation de l'aire d'exploitation minifile 
de 50 % ou plus et une capacire de production totale de 
3 500 000 t/an ou plus. 

18. La construction et !'exploitation d'une nouvelle base ou sta
tion militaire qui sera mise en place pour plus de douze mois 
consecutifs. 

19. La construction, I' exploitation, la desaffectation et Ia fenne
ture, ~ l'extirieur d'une base militaire exist.ante, d'un nouveau sec
teur d' entrainement, champ de tir ou centred' essai et d' exp6rimen
tation militaire pour I' ent:rainement ou I' essai d' armes qui sera mis 
en place pour plus de douze mois consecutifs. 

20. L'agrandissement d'une base ou station militaire existante 
qui entraineralt une augmentation de 50 % ou plus de la superficie 
de la base ou de la station. 

bgabel
Line
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21. The decommissioning and abandonment of an existing mil
itary base or military station. 

22. The testing of military weapons for more than five days in a 
calendar year in an area other than the training areas, ranges and 
test establishments established before October 7, 1994 by or under 
the authority of the Minister of National Defence for the testing of 
weapons. 

23. The low-level flying of military fixed-wing jet aircraft for 
more than 150 days in a calendar year as part of a training program 
at an altitode below 330 m above ground level on a route or in an 
area that was not established before October 7, 1994 by or under 
the authority of the Minister of National Defence or the Chief of 
the Defence Staff as a route or area set aside for low-level flying 
training. 

24. The construction, operation, decommissioning and abandon-
ment of a new 

(a) canal or a lock or associated strocture to control water levels 
in the canal; 
(b) lock or associated strocture to control water levels in existing 
navigable waterways; or 
(c) marine terminal designed to handle ships larger than 
25 000 DWT unless the terminal is located oo lands that are 
routinely and have been historically used as a marine terminal or 
that are designated for such use in a land-use plan that has been 
the subject of public consultation. 

25. The construction, operation, decommissioning and abandon-
ment of a new 

(a) railway line that requires a total of 32 km or more of new 
right of way; 
(b) railway yard with seven or more yard tracks or a total track 
length of 20 km or more; 
(c) all-season public highway that requires a total of 50 km or 
more of new right of way; or 
(d) railway line designed for trains that have an average speed of 
200 km/h or more. 

26. The constroctioo, operation, decommissioning and abandon-
ment of a new 

(a) aerodrome located within the built-up area of a city or towo; 
(b) airport, as defined in subsection 3(1) of the Aeronautics Act; 
or 
(c) all-seasoo runway with a length of 1 500 m or more. 

27. The extension of an existing all-season runway by 1 500 m 
or more. 

28. The constroctioo, operation, decommissioning and abandon
ment of a new 

(a) international or interprovincial bridge or tonne!; or 
(b) bridge over the St. Lawrence Seaway. 

21. La desaffectation et la fermeture d'une base ou station mili
taire existante. 

22. L'essai d'armes militaires effectoe pendant plus de cinq 
jours au cours d'une anncSe civile dans toute wne, autre qu'un sec
teur d'ent:ralnement, un champ de tir on un centre d'essai et d'ex
pc!rimentation c!tabli pour la mise a l'essai d'armes avant le 
7 octobre 1994 par le ministre de la Defense nationale ou sous son 
autorite. 

23. Les vols a basse altitude d'avions a reaction militaires a voi
lure fixe, pour des programmes d' entrainement, lorsque !es vols se 
deroulent a one altitode inferieure a 330 m au-dessus du niveau du 
sol Sur des routes OU clans des zones qui n'ont pas et:e etablies 
comme routes OU zones reservees A l' ent:ra.tnement au vol 8. basse 
altitode, avant le 7 octobre 1994, par le ministre de la Defense 
nationale ou le chef d'etat-major de la defense, ou sous leur auto
rite, lorsque Jes vols se deroulent pendant plus de cent cinquante 
jours au cours d'une annee civile. 

24. La construction, l'exploitation, la de&affectation et la 
fermeture: 

a) d'oo nouveau canal, ou d'une nouvelle ecluse ou strocture 
connexe pour cootr6ler le niveau d'eau du canal; 
b) d'une nouvelle c!cluse ou d'une nouvelle structure connexe 
pour contr6ler le niveau d'eau dans des voies navigables 
existantes; 
c) d'un nouveau terminal maritime coo~u pour recevoir des 
navires de plus de 25 000 TPL, sauf s'il est sitoe sur des terres 
qui sont utilisees de ~n courante comme terminal maritime et 
qui l'ont ete parJe passe OU que destine a une tel!e utilisation DD 

plan d'utilisation des terres ayant fait l'objet de consultations 
publiques. 

25. La constroction, !'exploitation, la desaffectation et la 
fermeture: 

a) d'une nouvelle ligne de chemin de fer qui necessite un total de 
32 km ou plus de nouvelle emprise; 
b) d'une nouvelle gare de triage qui comprend au moins sept 
voies de triage ou des voies dont la longneur totale est de 20 km 
OU plus; 
c) d'une nouvelle voie publique utilisable en toute saison qui 
necessite un total de 50 km ou plus de nouvelle emprise; 
ti) d'une nouvelle ligne de chemin de fer con~ue pour des trains 
dont la vitesse moyenne est de 200 km/h ou plus. 

26. La constroction, !'exploitation, la desaffectation et la 
fermeture: 

a) d'un nouvel aerodrome sitoe a l'interieur de la zone batie 
d'une ville; 
b) d'un nouvel aeroport, au sens du paragraphe 3(1) de la Loi sur 
l'aeronautique; 
c) d'une nouvelle piste utilisable en toute saison d'une longueur 
de 1 500 m ou plus. 

27.Leprolongernentde 1 500m ou plus d'unepiste utilisable en 
toute saison existante. 

28. La constroction, !'exploitation, la desaffectation et la 
fermeture: 

a) d'un nouveau pant ou tunnel international ou interprovincial; 
b) d'un nouveau pant enjambant la Voie maritime du 
Saint-Laurent. 
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29. The construction, operation, decommissioning and abandon
ment of a new facility used exclusively for the treatment, incinera
tion, disposal or recycling of hazardous waste. 

30. The expansion of an existing facility used exclusively for the 
treatment, incineration, disposal or recycling of hazardous waste 
that would result in an increase in hazardous waste input capacity 
of 50% or more. 

CANADIAN NUCLEAR SAFETY COMMISSION 

31. The construction, operation and decommissioning of a new 
uranium mine or uranium mill on a site that is not within the 
licensed boundaries of an existing uranium mine or uranium mill. 

32. The expansion of an existing uranium mine or uranium mill 
that would result in an increase in the area of mine operations of 
50% or more. 

33. The construction, operation and decommissioning of a new 
(a) facility for the processing, reprocessing or separation of an 
isotope of uranium, thorium, or plutonium, with a production 
capacity of 100 t/year or more; 
(b) facility for the manufacture of a product derived from uran
ium, thorium or plutonium, with a production capacity of 
100 t/year or more; or 
(c) facility for the processing or use, in a quantity greater than 
1015 Bq per calendar year, of nuclear substances with a half-life 
greater than one year, other than uranium, thorium or 
plutonium. 

34. The expansion of an existing 
(a) facility for the processing, reprocessing or separation of an 
isotope of uranium, thorium or plutonium that would result in an 
increase in production capacity of 50% or more and a total pro
duction capacity of 100 t/year or more; 
(b) facility for the manufacture of a product derived from uran
ium, thorium or plutonium that would result in an increase in 
production capacity of 50% or more and a total production cap
acity of 100 t/year or more; or 
(c) facility for the processing or use, in a quantity greater than 
1015 Bq per calendar year, of nuclear substances with a half-life 
greater than one year, other than uranium, thorium or plutonium, 
that would result in an increase in processing capacity of 50% or 
more. 

35. The construction, operation and decommissioning of a new 
nuclear fission or fusion reactor. 

36. The expansion of an existing nuclear fission or fusion reactor 
that would result in an increase in power output of 50% or more. 

37. The construction and operation of a new 
(a) facility for the storage of irradiated fuel or nuclear waste, on 
a site that is not within the licensed perimeter of an existing 
nuclear facility; or 
(b) facility for the long-term management or disposal of irradi
ated fuel or nuclear waste. 
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29. La construction, !'exploitation, la desaffectation et la ferme
ture d'une nouvelle installation utilisee exclusivement pour le trai
tement, !'incineration, !'elimination ou le recyclage de dechets 
dangereux. 

30. L'agrandissement d'une installation existante utilisee exclu
sivement pour le traitement, !'incineration, l'c!limination ou le 
recyclage de dechets dangereux qui entral'nerait une augmentation 
de la capacire d'admission de dechets dangereux de 50 % ou plus. 

COMMISSION CANADIENNE DE SORE.TE NUCLEAIRE 

31. La construction, !'exploitation et le declassement d'une nou
velle mine d'uranium ou d'une nouvelle usine de concentration 
d'uranium sur un site a l'exterieur des limites autorisees d'une 
mine d'uranium ou d'une usine de concentration d'uranium 
existante. 

32. L'agrandissement d'une mine d'uranium existante ou d'une 
usine existante de concentration d'uranium qui entrainerait une 
augmentation de l'aire d'exploitation rniniere de 50 % ou plus. 

33. La construction, I' exploitation et le declassement: 
a) d'une nouvelle installation de traitement, de retraitement au 
de Separation d'isotopes d'uranium, de thorium OU de pluto
nium, d'une capacire de production de 100 t/an ou plus; 
b) d'une nouvelle installation de fabrication d'un produit derive 
de !'uranium, du thorium ou du plutonium, d'une capacite de 
production de 100 t/an ou plus; 
c) d'une nouvelle installation de traitement ou d'utilisation 
d'une quantire superieure a 1015 Bq par annee civile de sub
stances nucleaires d'une periode radioactive superieure a un an, 
autres que l'uranium, le thorium ou le plutonium. 

34. L' agrandissernent : 
a) d'une installation existante de traitement, de retraitement ou 
de separation d'isotopes d'uranium, de thorium ou de plutonium 
qui entral'nerait une augmentation de la capacite de production 
de 50 % ou plus et une capacite de production totale de 100 t/an 
OU plus; 
b) d'une installation existante de fabrication d'un produit derive 
de !'uranium, du thorium ou du plutonium qui entrainerait une 
augmentation de la capacire de production de 50 % ou plus et 
une capacite de production totale de 100 t/an ou plus; 
c) d'une installation existante de traitement ou d'utilisation 
d'une quantite superieure a 1015 Bq par annee civile de sub
stances nucleaires d'une periode radioactive sup6rieure a un an, 
autres que !'uranium, le thorium ou le plutonium, qui entraine
rait une augmentation de la capacite de traitement de 50 % ou 
plus. 

35. La construction, !'exploitation et le declassement d'un nou
veau reacteur 8. fission OU A fusion nucleaires. 

36. L'agrandissement d'un reacteur a fission OU a fusion 
nucleaires existant qui entrainerait une augmentation de la puis
sance de sortie de 50 % ou plus. 

37. La construction et I' exploitation: 
a) d'une nouvelle installation de stockage de combustibles 
nucleaires irradies ou de dechets nuc!eaires, sur un site a I' exte
rieur du perimetre autorise d'une installation nucleaire 
existante; 
b) d'une nouvelle installation de gestion OU d'evacuation a Jong 
terme de combustible nucleaire irradie ou de dechets nucleaires. 
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38. The expansion of an existing facility for the long-term man
agement or disposal of irradiated fuel or nuclear waste that would 
result in an increase in the area, at ground level, of the facility of 
50% or more. 

NATIONAL ENERGY BOARD 

39. The construction, operation, decommissioning and abandon
ment of a new electrical transmission line with a voltage of 
345 kV or more that requires a total of 75 km or more of new right 
of way. 

40. The drilling, testing and abandonment of offshore explora
tory wells in the first drilling program in an area set out in one or 
more exploration licences issued in accordance with the Canada 
Petroleum Resources Act. 

41. The construction, installation and operation of a new off
shore floating or fixed platform, vessel or artificial island used for 
the production of oil or gas. 

42. The decommissioning and abandonment of an existing off
shore floating or fixed platform, vessel or artificial island used for 
the production of oil or gas that is proposed to be disposed of or 
abandoned offshore or converted on site to another role. 

43. The construction, operation, decommissioning and abandon
ment of a new offshore pipeline, other than a flowline. 

44. The construction, operation, decommissioning and abandon-
ment of a new 

(a) sour gas processing facility with a sulphur inlet capacity of 
2 000 t/day or more; or 
(b) petroleum storage facility with a storage capacity of 
500 000 m3 or more. 

45. The expansion of an existing 
(a) sour gas processing facility that would result in an increase 
in sulphur inlet capacity of 50% or more and a total sulphur inlet 
capacity of 2 000 t/day or more; or 
(b) petroleum storage facility that would result in an increase in 
storage cagacity of 50% or more and a total storage capacity of 
500 000 m or more. 

46. The construction and operation of a new pipeline, other than 
an offshore pipeline, with a length of 40 km or more. 

47. The decommissioning and abandonment of an existing pipe
line, other than an offshore pipeline, if at least 40 km of pipe is 
removed from the ground. 

48. The construction, operation, decommissioning and abandon
ment, in a wildlife area or migratory bird sanctuary, of 

(a) a new electrical transmission line; or 
(b) a new oil or gas facility or new pipeline. 

38. L' agrandissement d 'une installation existante de gestion ou 
d'evacuation 8. long terme de combustibles nucleaires irradies OU 

de <Mchets nucl6aires qui entralnerait une angmentation de 50 % ou 
plus de l'aire au niveau du sol occupee par l'installation. 

OFFICE NATIONAL DE L'ENERGIE 

39. La construction, I' exploitation, la desaffectation et la fenne
ture d'une nouvelle ligne de transport d' electricill! d'une tension de 
345 kV ou plus qui necessite un total de 75 km ou plus de nouvelle 
emprise. 

40. Le forage, la mise a l'essai et la fermeture de puits d'explo
ration au large des ci\tes faisant partie du premier programme de 
forage clans une zone visc!e par un ou plusieurs perm.is de prospec
tion delivres conformement a la wi federale sur les 
hydrocarbures. 

41. La construction, la mise sur pied et!' exploitation d'une nou
velle plate-forme flottante ou fixe, d'un nouveau navire ou d'une 
nouvelle ile artificielle au large des elites utilises pour la produc
tion de petrole ou de gaz. 

42. La desaffectation et la fermeture d'une plate-forme flottante 
OU fixe ex.istante, d'un navire existant OU d'une fie artificielle exis
tante au large des cotes utilises pour la production de petrole OU de 
gaz, dans le cas oil ii est propose d' en disposer ou de Jes former au 
large des ci\tes, ou d'en modifier la vocation sur place. 

43. La construction, I' exploitation, la desaffectation et la ferme
ture d'un nouveau pipeline au large des ci\tes, autre qu'une conduite 
d' ecoulement 

44. La construction, l'exploitation, la desaffectation et la 
fermeture: 

a) d'une nouvelle installation de traitement de gaz sulfureux 
d'une capacill! d'admission de soufre de 2 000 t/jour ou plus; 
b) d'une nouvelle installation de stockage de petrole d'une capa
cill! de stockage de 500 000 m3 ou plus. 

45. L' agrandissement : 
a) d'une installation existante de traitement de gaz sulfureux qui 
entralnerait une augmentation de la capacill! d' admission de 
soufre de 50 % ou plus et une capacill! d'admission totale de 
soufre de 2 000 t/jour ou plus; 
b) d'une installation existante de stockage de petrole qui entrai
nerait une augmentation de la capacill! de stockage de 50 % ou 
plus et une capacill! de stockage totale de 500 000 m3 ou plus. 

46. La construction et !'exploitation d'un nouveau pipeline, 
autre qu'un pipeline au large des cotes, d'une longueur de 40 km 
ouplus. 

47. La desaffectation et la fermeture d'un pipeline existant, autre 
qu'un pipeline au large des cotes, si au moins 40 km de toyau sont 
retires du sol. 

48. La construction, !'exploitation, la desaffectation et la ferme
ture, dans une reserve d'especes sauvages ou un refuge d'oiseaux 
migrateurs : 

a) d'une nouvelle ligne de transport d'electricill!; 
b) d'une nouvelle installation petroliere ou gazi.Cre ou d'un nou
vean pipeline. 
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REGULATORY IMPACT 
ANALYSIS STATEMENT 

(This statement is not part of the Regulations.) 

Background 

The Canadian Environmental Assessment Act, 2012 (CEAA 
2012) came into force in July 2012 as part of the Government of 
Canada's Responsible Resource Development plan, the objectives 
of which are to achieve more predictable and timely project 
reviews, reduce duplication, strengthen environmental protection, 
and enhance consultation with Aboriginal groups. 

The CEAA 2012 and its accompanying regulations provide the 
legislative framework for federal environmental assessment. 
Environmental assessments consider whether "designated pro
jects" are likely to cause significant adverse environmental effects 
that fall within the legislative authority of Parliament or result from 
a federal decision about the project. Assessments are conducted by 
one of three responsible authorities: the Canadian Environmental 
Assessment Agency (the Agency), the Canadian Nuclear Safety 
Commission (CNSC) for projects that it regulates or the National 
Energy Board (NEB) for projects that it regulates. The CEAA 2012 
requires that opportunities for public participation be provided dur
ing environmental assessments and that participant funding and a 
public registry, including an Internet site, be established. 

Recognizing that responsibility for the environment is shared 
with other jurisdictions, cooperation with those jurisdictions is 
enabled under the CEAA 2012 through various mechanisms. These 
include carrying out cooperative assessments, establishing joint 
review panels, delegating the conduct of all or part of the federal 
environmental assessment, substituting the process of another 
jurisdiction for the federal process, and recognizing a provincial 
process as equivalent to the federal process for a specific project. 

Environmental assessments under the CEAA 2012 are con
ducted of proposed projects that are "designated," either through 
regulation or by the Minister of the Environment. The Regulations 
Designating Physical Activities (the Regulations) prescribe the 
physical activities that constitute a "designated project" which may 
require an environmental assessment under the CEAA 2012. The 
physical activities are listed in a schedule to the Regulations, which 
is divided into three parts according to which federal authority -
the Agency, the CNSC or the NEB - would be responsible for 
conducting an environmental assessment of a designated project 
that included that activity. 

The schedule sets out the physical activities associated with the 
carrying out of projects (such as construction of a metal mine or of 
a hydroelectric generation facility). Each item in the schedule 
includes a description and in most cases a corresponding threshold 
(often production capacity), which serves as a representation of 
scale or size (such as a metal mine with an ore production capacity 
of 3 000 tonnes/day or more, or a hydroelectric generation facility 
with a production capacity of 200 megawatts or more) and thus 
represents the potential for significant adverse environmental 
effects. Project proposals that contain physical activities that are 
listed in the Regulations and that meet or exceed the threshold are 
designated projects. 
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Contexte 

RESUME DE L'ETUDE D'IMPACT 
DE LA REGLEMENTATION 

(Ce resume ne fail pas partie du Reglement.) 

En juillet 2012, la Loi canadienne sur I' evaluation environne
mentale (2012) [LCEE 2012] est entree en vigueur dans le cadre du 
plan de Developpement responsable des ressources du Canada. Ce 
plan vise a realiser des examens de projet de maniere plus previ
sible et en temps opportun, a reduire le double emploi, a renforcer 
la protection de I' environnement et a ameliorer la consultation 
aupres des groupes autochtones. 

La LCEE 2012 et ses reglements etablissent le cadre legislatif 
pour les evaluations environnementales federales. Les evaluations 
environnementales permettent de determiner si Jes « projets desi
gnes » sont susceptibles d'entrainer des effets environnementaux 
negatifs importants qui relevent de l'autorire legislative du Parle
ment ou s'ils decoulent d'une decision federale concernant le pro
jet. Les evaluations sont reansees par l'une des trois autorites res
ponsables : l'Agence canadienne d'evaluation environnementale 
O' Agence ), la Commission canadienne de silrete nucleaire (CCSN) 
[pour Jes projets qu'elle reglemente] et !'Office national de l'ener
gie (ONE) [pour Jes projets qu'il reglemente]. Aux termes de la 
LCEE 2012, le public doit avoir la possibilire de participer aux 
evaluations environnementales, et un programme d'aide financiCre 
aux participants doit etre etabli, de meme qu'un registre public 
comprenant un site Internet. 

Comme la responsabilire en matiere environnementale est parta
gee avec d' autres instances, la collaboration avec celles-ci est faci
litee gdce a divers mecanismes prevus dans la LCEE 2012. Ces 
mecanismes permettent, notamment, de realiser des evaluations 
cooperatives, d'etablir une commission d'examen conjoint, de 
deleguer en tout ou en partie I' evaluation environnementale fOOe
rale, de substituer Jes processus d'une autre instance au processus 
d' evaluation federal et de reconnattre I' equivalence d'un processus 
provincial au processus federal pour un projet particulier. 

En vertu de la LCEE 2012, Jes evaluations environnementales 
des projets sont realisOOs pour des projets qui sont « design.es », 
SOit par reglement OU par la ministre de !'Environnement. Le 
Reglement Msignant les activites concretes (le Reglement) pn\voit 
Jes activires qui sont des activires concretes et qui constituent un 
« projet designe » pouvant faire I' objet d'une evaluation environ
nementale (EE) en vertu de la LCEE 2012. Les activires concretes 
sont cell.es prevues a !'annexe du RCglement. Cette annexe com
prend trois parties selon lesquelles une autorire fedc!rale, en I' oc
currence, I' Agence, la CCSN ou !'ONE, serait chargee de realiser 
I' evaluation environnementale d'un projet designe qui inclurait 
une de ces activites. 

Les activires concretes prevues a I' annexe sont liees a la realisa
tion de projets (comme la construction d'une mine m.6tallif'ere OU 

d'une centrale hydroelectrique). Chacon des elements de !'annexe 
comprend une description et, dans la plupart des cas, un seuil (sou
vent la capacire de production), servant d'indication de I' echelle OU 
de la taille de chaque activire (par exemple une mine metallifere 
d'une capacire de production de minerai de 3 000 tonnes par jour 
ou plus, ou une centrale hydroelectrique d'une capacire de produc
tion de 200 megawatts OU plus) et representant ainsi Je risque d' ef
fets environnementaux negatifs importants. Les projets designes 
sont les propositions de projets contenant des activites concretes 
prevues dans le Reglement et pour lesquelles le seuil fixe est atteint 
oudepasse. 
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The Regulations are intended to identify those physical activities 
with the greatest potential to cause significant adverse environ
mental effects in areas of federal jurisdiction. However, there may 
be occasional situations where a proposed physical activity that 
makes up a project does not match the categories listed or does not 
meet the threshold prescribed, but by virtue of its unique character
istics or its location may cause adverse environmental effects in 
areas of federal jurisdiction. In such cases, the CEAA 2012 pro
vides the authority for the Minister of the Environment to designate 
the physical activity to be a designated project for the purposes of 
requiring an environmental assessment. This provision could also 
be used where the Minister is of the opinion that public concerns 
about those adverse environmental effects warrant the designation. 
This mechanism within the CEAA 2012 recognizes that project
specific circumstances may sometimes mean there is a greater risk 
of significant adverse environmental effects than is typical for pro
jects of that type. 

Designated projects that are regulated by the CNSC or by the 
NEB and projects that the Minister has designated must undergo an 
environmental assessment. However, when the Agency is the 
responsible authority for a designated project, it must determine 
whether or not an environmental assessment is required based on 
the specific project proposal. 

In determining whether to require an environmental assessment 
of a designated project, the Agency considers a nmnber of factors, 
including the description of the project provided by the proponent, 
the possibility that the carrying out of the project may cause 
adverse environmental effects, comments received from the public 
and, if applicable, the results of any relevant regional study. Under 
the CEAA 2012, the "environmental effects" of concern are those 
in areas of federal jurisdiction, which are defined as 
• effects on fish and fish habitat, shellfish and their habitat, crus

taceans and their habitat, marine animals and their habitat, mar
ine plants, and migratory birds; 

• effects on federal lands; 
• effects that cross provincial or international boundaries; 
• effects of any changes to the environment that affect Aboriginal 

peoples, such as their use of lands and resources for traditional 
purposes; and 

• changes to the environment and certain effects of those changes 
resulting from federal decisions about the project. 

Issue 

The physical activities identified in the former Regulations did 
not appropriately reflect the major projects that have the greatest 
potential to cause significant adverse environmental effects in 
areas of federal jurisdiction. Some types of major projects that are 
considered to have a high potential for such effects were not cov
ered by the Regulations. Conversely, some projects that were cov
ered by the Regulations are considered to have a low potential for 
significant adverse environmental effects in areas of federal 
jurisdiction. 

L' objectif du Reglement est de determiner Jes activites concretes 
les plus susceptibles d'entrainer des effets environnementaux 
negatifs importants dans Jes domaines de competence federale. 
Toutefois, il se pourrait A !'occasion qu'une activiti concrete 
constituant un projet ne corresponde pas aux categories prevues ou 
n'atteigne pas le seuil etabli, mais qui, par ses caracteristiques 
uniques ou son emplacement peut entrainer des effets environne
mentaux negatifs dans les domaines de competence fOO&ale. Dans 
de tels cas, la LCEE 2012 conJfile A la ministre de !'Environnement 
le pouvoir de designer l'activite concrete comme etant un projet 
designe dans le but d' exiger une evaluation environnementale. 
Cette disposition peut egalement etre utilisee si la ministre de I 'En
vironnement estime que Jes preoccupations du public concemant 
Jes effets environnementaux negatifs potentiels justifient la desi
gnation. Ce mecanisme que prc!voit la LCEE 2012 reconnait que 
des circonstances particulieres liees A un projet peuvent parfois 
signifier un plus grand risque d'effets environnementaux negatifs 
importants que I' on rencontrerait habituellernent avec ce type de 
pro jet 

Les projets designes qui sont reglementes par la CCSN ou 
!'ONE et Jes projets designes par la ministre doivent faire l'objet 
d'une evaluation environnementale. Cependant, dans Jes cas OU 
I' Agence est l'autorit:e responsable d'un projet designe, I' Agence 
doit determiner si une evaluation environnementale est requise OU 

non en fonction de la proposition de projet particuliere. 

Pour determiner si une evaluation environnernentale d'un projet 
designe est requise ou non, I' Agence tient compte d'un certain 
nombre d' elements, notamment la description du pro jet foumie par 
le promoteur, la possibilite que la realisation du projet entrafne des 
effets environnementaux negatifs, les commentaires formules par 
le public et, le cas echeant, Jes conclusions de toute elude regionale 
pertinente. En vertu de la LCEE 2012, les « effets environnemen
taux » preoccupants sont ceux qui surviennent dans des domaines 
de competence fc!dc!rale. Ces effets sont definis comme suit : 
• Effets sur les poissons et I 'habitat du poisson, les mollusques et 

leur habitat, Jes crustaces et leur habitat, Jes animaux marins et 
leur habitat, toute plante marine et Jes oiseaux migrateurs; 

• Effets sur le territoire domanial; 
• Effets qui depassent Jes frontieres provinciales ou 

internationales; 
• Effets des changements causes A l'environnernent qui touchent 

les peuples autochtones com.me leur usage des terres et des res
sources a des fins traditionnelles; 

• Changements causes a I' environnement et certains effets de ces 
changements decoulant des decisions federal.es prises relative
ment au projet. 

Enjeux 

Les activites concretes qui etaient prc!vues dans le Reglement 
anterieur ne tenaient pas compte de maniere adequate des grands 
projets qui sont Jes plus susceptibles d' entrafner des effets environ
nementaux negatifs importants dans des domaines de competence 
fc!derale. Certains grands projets qui sont considc!res comme etant 
plus susceptibles d' entrainer ces effets n' etaient pas converts par le 
Reglement. Inversement, certains projets, qui etaient converts par 
le Reglement, sont consideres comme n'ayant qu'un faible risque 
d'entrainer des effets environnementaux negatifs importants dans 
des domaines de competence fc!derale. 
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Objectives 

The Regulations Amending the Regulations Designating 
Physical Activities have been made to ensure the Regulations 
appropriately reflect those major projects that have the greatest 
potential for significant adverse environmental effects in areas of 
federal jurisdiction. This will, in tum, ensure federal environmental 
assessment is focused on those projects and increase certainty and 
predictability for proponents and for Canadians. A second object
ive is to improve the clarity of the Regulations and their internal 
consistency. 

Description 

The physical activities listed in the schedule to the Regulations 
include a description and in most cases a ''threshold" to ensure that 
only projects of at least a certain size are designated. The Regula
tions also include definitions to clarify key terms. 

The approach of using thresholds is required to ensure the focus 
is on major projects. Thresholds related to the size of a facility, 
such as its production capacity, serve as an indicator of the scale of 
a project and its potential to cause significant adverse environ
mental effects. The use of thresholds, as opposed to trying to delin
eate the many diverse factors that may influence the potential for 
adverse effects, constitutes an approach that can be applied across 
different project types and throughout the country. Furthermore, it 
provides clear, predictable information about the application of the 
CEAA 2012 to a project In this way, proponents know when they 
are required to submit a project description. Stakeholders also 
benefit in that they will know when a project description must be 
submitted to the Agency or, in the case of projects regulated by the 
NEB or CNSC, when an environmental assessment is required. 
Where a project does not include an activity that is designated in 
the Regulations and stakeholders are of the view that the project 
may cause adverse environmental effects in areas of federal juris
diction, they can inform the Minister of the Environment, who can 
respond accordingly. 

Schedule to the Regulations 

The schedule to the Regulations has been replaced to include 
modifications as follows. 
1. Entries that refer to the "construction, operation, decommis

sioning and abandonment," the "construction, operation and 
decommissioning," the "construction and operation," or the 
"construction, installation and operation" of a facility have 
been modified to clarify that they refer to a new facility. Items 
that refer to the "expansion," "extension," "decommissioning" 
or "decommissioning and abandonment" of a facility have 
been modified to clarify that they refer to an existing facility. 

2. Additions have been made to cover the following types of pro
jects: diamond mines, apatite mines, railway yards, inter
national and interprovincial bridges and tunnels, bridges that 
cross the St. Lawrence Seaway, offshore exploratory wells in 
the first drilling program within exploration licence areas, and 
expansions to oil sands mines. 

3. Deletions have been made to exclude the following types of 
projects: groundwater extraction facilities, heavy oil and oil 
sands processing facilities, pipelines (other than offshore pipe
lines) and electrical transmission lines that are not regulated 
by the NEB, potash mines and other industrial mineral mines 
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Objectifs 

Le Reglement modifiant le Reglement designant les activites 
concretes a elt\ pris afin de garantir que le Reglement renvoie de 
maniere adequate aux grands projets qui sont Jes plus susceptibles 
de causer des effets environnementaux negatifs importants dans 
des domaines de competence federale, ce qui pennettra de garantir 
que Jes evaluations environnementales fedt\rales sont axoos sur ces 
projets et apportera plus de certitude et de previsibililt\ anx promo
teurs et aux Canadiens. Un second objectif est de rendre le Regle
ment plus clair et son contenu plus coherent 

Description 

Les activites concretes prevues a l' annexe du R.eglement com
prennent une description et, dans la plupart des cas, un « seuil » 
pour garantir que seuls les projets qui atteignent une certaine 
envergure seront designes. Le Reglement comprend egalement des 
definitions pour clarifier !es termes cles. 

La methode axoo Sur !'utilisation de seuils dans le Reglement est 
nc!cessaire pour veiller a ce que l' accent soit mis sur les grands 
projets. Les seuils relatifs a la taille d'une installation, comme sa 
capacire de production, servent d'indicateur de l'envergure d'un 
projet et de la possibililt\ qu'elle entrafne des effets environnemen
taux negatifs importants. Plutilt que de tenter de definir !es divers 
facteurs qui influent sur le risque d'effets negatifs, !'utilisation de 
seuils constitue one approcbe qui peut @tre appliquee a toutes !es 
categories de projet et dans tout le pays. En outre, cette methode 
fournit des renseignements clairs et previsibles sur I' application de 
la LCEE a un projet. De cette maniere, Jes promoteurs savent 
quand ils sont tenus de presenter une description du projet. Les 
intervenants bt\neficieront egalement de cette approche, car ils 
pourront savoir quand une description de projet doit @tre presentee 
a!' Agence, ou dans le cas des projets reglemenres par !'ONE ou la 
CCSN, quand une evaluation environnementale est requise. 
Lorsqu'un projet ne comprend pas une activilt\ dt\signoo par le 
Reglement et que des intervenants sont d' avis que le projet pourrait 
avoir des effets negatifs dans des domaines de competence ft\dt\
rale, ils peuvent en informer la ministre de !'Environnement, qui 
pourra reagir en con&equence. 

Annexe du Reglement 

L'annexe du Reglement a ete remplacee afin d'inclure Jes modi
fications suivantes : 
1. Les inscriptions qui renvoient a « la construction, l' exploita

tion, la desaffectation et la fermeture », a « la construction, 
I' exploitation et la desaffectation » ou a « la construction et 
]'exploitation » d'une installation ant elt\ modifiees de maniere 
a preciser qu'elles renvoient a une nouvelle installation. Les 
inscriptions qui renvoient a« l'agrandissement »,au« prolon
gement », a « Ja dt\saffectation » OU a « la desaffectation et la 
fermeture » d'une installation ont ere modi.fiees pour preciser 
qu'elles renvoient a une installation existante. 

2. Des inscriptions ant elt\ ajoutees pour couvrir !es types de pro
jets suivants : mines de diarnant et d' apatite, gares de triage, 
pants et tunnels interprovinciaux et internationaux, pants qui 
traversent la voie maritime du Saint-Laurent, !es puits d' explo
ration au large des elites faisant partie du premier programme 
de forage dans une zone d'un pennis de prospection et l' agran
dissement de mines de sables bitumineux. 

3. Les inscriptions liees aux types de projets suivants ant elt\ sup
primc!es: installations d'extraction d'eau souterraine, installa
tions de traitement d'huile lourde et de sables bitumineux, 



2013-11-06 Canada Gazette Part II, Vol. 147, No. 23 Gazette du Canada Partie II, Vol. 147, n° 23 SOR/DORS/2013-186 

(salt, graphite, gypsum, magnesite, limestone, clay, asbestos), 
and industrial facilities (pulp mills, pulp and paper mills, steel 
mills, metal smelters, leather tanneries, textile mills and facili
ties for the manufacture of chemicals, pharmaceuticals, pres
sure-treated wood, particleboard, plywood, chemical expl<>
sives, lead-acid batteries and respirable mineral fibres). 

4. The entry for tidal power generating facilities has been 
amended to include a threshold of 50 megawatts for in-stream 
facilities. The current threshold of 5 megawatts has been 
retained for other types of tidal power generating facilities, 
such as tidal barrage facilities. 

5. The entry for liquefied natural gas storage facilities has been 
modified to increase the threshold size by approximately 10%. 

6. Rare earth element mines, which were covered by the general 
entry for metal mines, have been included in the same entry as 
gold mines, which have a lower ore production capacity 
threshold of 600 tonnes per day. 

7. The separate entry for offshore metal mines has been deleted. 
This type of project is instead covered by the general entry for 
metal mines. 

8. The entries for mine expansions have been modified to relate 
the size of the expansion to an increase in the area of disturb
ance rather than referring only to production capacity. 

9. The entry for stone quarries and sand and gravel pits has been 
modified to increase the threshold size from I million tonnes 
per year to 3.5 million tonnes per year. 

10. The entries for expansions, with the exception of dams and 
dykes, have been adjusted to use a consistent approach that 
specifies an increase of 50% or more in size and that the 
resulting facility must meet or exceed the threshold size for a 
new facility of that type. 

11. The entry covering the expansion of dams and dykes has been 
modified to relate the resulting increase in the size of the ass<>
ciated reservoir to the size of the existing reservoir (i.e. the 
reservoir must increase by 50% or more and at least I 500 ha). 

12. The entry covering the expansion of facilities for the treat
ment, incineration, disposal or recycling of hazardous waste 
has been modified to relate the expansion size to the hazardous 
waste input capacity of the facility rather than the production 
capacity. 

13. The entries related to offshore oil or gas production facilities 
have been modified to improve clarity by precisely identifying 
the types of facilities that are covered. 

14. The entries for offshore pipelines have been modified to clarify 
that flowlines are not included. 

15. The entries related to National Defence activities have been 
modified to remove expansions of existing buildings on a mil
itary base or station, to increase the threshold requirement for 
expansions of a military base or station, and to specify that the 
Regulations do not apply to activities of a temporary nature. 

16. The entries for CNSC-regulated activities have been updated 
to reflect the CNSC's current licensing practices, to include 
the construction of all reactor types, and to provide clarifica
tion of terms. 

17. The entry for NEB-regulated pipelines (other than offshore 
pipelines) has been modified to align with the NEB's regula
tory process requirements under its legislation, by reducing 
the threshold from 75 km on a new right-of-way to 40 km of 
new pipe whether or not it is on a new right-of-way. 

lignes de transport d'6lectricite et pipelines (a !'exception des 
pipelines situ6es au large des elites) non reglementes par 
l'ONE, mines de potasse et autres mines de minerais indus
trielles (sel, graphite, gypse, magn6site, pierre ii. chaux, argile, 
amiante ), installations industrielles (fabriques de pates ou de 
pates et papiers, acimes, fonderies, tanneries, usines de tex
tiles ainsi que !es installations de fabrication de produits 
chimiques, de produits pharmaceutiques, de bois trait:e sous 
pression, de panneaux de particules, de contreplaque, d'explo
sifs chimiques, d'accumulateurs au plomb et de fibres min6-
rales inhalables). 

4. L'inscription portant sur !es installations de production d' ooer
gie maremotrice a ete modifiee pour inclure un seuil de 
50 m6gawatts pour !es installations hydroliennes. Le seuil de 
5 megawatts est maintenu pour les autres types d'installations 
de production d'ooergie maremotrice comme Jes barrages 
mar6moteurs. 

5. L'inscription portant sur Jes installations de stockage du gaz 
nature! liquefie a ere modifiee afin d'augmenter le seuil d'en
viron 10 %. 

6. Les mines d'616ment de terres rares, qui etaient couvertes par 
!'inscription genfilale Sur Jes mines ffi6tallifues, ont ere 
incluses dans la meme inscription que les mines d'or dont le 
seuil de capacite dOClencheur de 600 tonnes par jour est inf6-
rieur li. celui des mines metalliferes. 

7. L'inscription propre aux mines m6tallifues situ6es au large 
des cotes a ete supprimee. Ces types de projet seront couverts 
par !'inscription generale des mines m6tallifues. 

8. Les inscriptions portant Sur I' agrandissernent des mines ont ere 
modifiees afin de relier I' arnpleur de I' agrandissement ii. une 
augmentation de l'aire perturbe plut6t que de refw unique
ment a la capacite de production. 

9. L'inscription portant sur !es carrieres de pierre, de gravier ou 
de sable a ete modifi6e pour augmenter le seuil de I million de 
tonnes a 3,5 millions de tonnes par an. 

10. Les inscriptions portant sur !es agrandissements, ii. I' exception 
des barrages et des digues, ont ete modifiees afin d'utiliser une 
approche coMrente qui requiert que I' agrandissement entratne 
une augmentation de 50 % ou plus de la taille de !'installation 
et que la taille de !'installation qui en resulte atteigne OU 

d6passe le seuil requis pour une nouvelle installation de ce 
type. 

11. L'inscription portant sur l'agrandissement des barrages et des 
digues a ere modifiee pour relier I' augmentation de la taille du 
reservoir associe ~ celle du reservoir existant (c'est-il.-dire, le 
reservoir doit augmenter de 50 % ou plus et au moins de 
l 500ha). 

12. L'inscription portant sur l'agrandissement des installations 
pour le traitement, J'incinfution, J' elimination OU le recyclage 
de dOChets dangereux a ete modifiee pour relier l'ampleur de 
I' agrandissement a la capacite d' admission de dOChets dange
reux de !'installation plut6t que de refw a la capacite de 
production. 

13. Les inscriptions portant sur !es installations de production de 
petro!e OU de gaz situees au large des elites ont ere modifiees 
pour apporter plus de clarte en precisant quels types d'installa
tions sont couverts. 

14. Les inscriptions portant sur !es pipelines au large des elites ont 
ere modifiees afin de clarifier que Jes conduites d'ecoulement 
ne sont pas incluses. 
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Definitions 

The list of definitions has been modified as follows: 
I. Addition of the following terms: area of mine operations, canal, 

drilling program, exploratory well, flowline. 
2. Deletion of the following terms: abandonment, airport, 

Class IA nuclear facility, Class IB nuclear facility, decommis
sioning, paper product, pulp, pulp and paper mill, right of way, 
waste management system, wetland. 

3. Revision of the following definitions: marine terminal, water 
body. 

In addition, modifications have been made to improve the clarity 
and consistency of the wording throughout the Regulations. 

The amendments include transitional provisions to cover situa
tions that may arise related to projects that were not "designated 
projects" under the former Regulations, but which become "desig
nated projects" as a result of the amendments. In this case, the new 
Regulations apply except if permits have already been issued by a 
federal authority, the carrying out of the project has already started, 
or an assessment under the process of another jurisdiction, or under 
the CNSC or NEB regulatory processes, is already underway. An 
assessment by another jurisdiction is one conducted by a provincial 
government, agency or body; a body established under a land 
claims agreement; or a body established under legislation related to 
Aboriginal self-government. In addition, the transitional provi
sions provide that the new Regulations do not apply in respect of 
any project that was subject to a "screening" type environmental 
assessment under the former Act which, as a result of the coming 
into force of CEAA 2012, was not required to be continued and 
completed. 

Regulatory and non-regulatory options considered 

Retaining the status quo was not a preferred option since some 
types of major projects that are considered to have a greater poten
tial for significant adverse environmental effects in areas of federal 
interest were not covered in the former Regulations; conversely, 
some items in the former Regulations were associated with 
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15. Les inscriptions portant sur Jes activites du ministere de la 
Defense nationale ant ere modifiees afin de supprimer les exi
gences relatives U' agrandissement de Mtiments situes sur une 
base ou station militaire, d'augmenter le seuil relatif ~ l'agran
dissement de bases ou stations milit.aires, et de preciser que le 
Reglement ne s'applique pas aux activites de nature 
temporaire. 

16. Les inscriptions portant sur Jes activites reglementees par la 
CCSN ont ete mises a jour pour tenir compte des pratiques 
actuelles de la CCSN en matiere de delivrance de permis, pour 
y inclure la constrnction de tous Jes types de reacteurs et afin 
d'apporter des ptecisions sur certains termes. 

17. Les inscriptions portant sur Jes activites reglementees par 
!'ONE (a !'exception des pipelines au large des cotes) ont ete 
modifiees afin qu'elles correspondent aux exigences du pro
cessus reglementaire de !'ONE en vertu de leur legislation, en 
reduisant le seuil des pipelines de 75 km sur une nouvelle 
emprise a un seuil de 40 km d'un nouveau pipeliue peu importe 
si le pipeline est situe ou non sur une nouvelle emprise. 

Definitions 

Les definitions ont ete modifiees comme suit : 
I. Ajonter Jes termes suivants : aire d' exploitation miniere, canal, 

programme de forage, puits d'exploration, conduites 
d' ecoulement 

2. Snpprimer Jes termes suivants : aeroport, desaffectation, 
emprise, fabrique de pates et papiers, fermeture, installation 
nucleaire de categorie IA, installation nncleaire de catego
rie m, pate, produit de papier, emprise, systeme de gestion des 
dechets et terres hurnides. 

3. Modifier Jes definitions suivantes : terminal maritime et plan 
d'eau. 

Par ailleurs, des modifications ont ete apportees afin de rendre le 
texte du Reglernent plus clair et uniforme. 

Les modifications comprennent des dispositions transitoires per
mettant de convrir toute situation ponvant survenir liee a des pro
jets qni n' etaient pas des « projets designes » dans le Reglement 
anterieur, mais qui deviennent des « projets designes » a la suite 
des modifications. Dans ce cas, le nouveau regiement s' applique 
sauf si des permis ont deja ete delivres par une autorite federale, la 
mise en reuvre du projet a deja commence, ou encore si une evalua
tion en vertu du processus d'une autre instance, ou du processus 
reglementaire de !'ONE on de la CCSN, est deja en cours. Une 
evaluation par une autre instance est une evaluation menee par soit 
un gouvemement, une agence ou un organism.e provinciaux, ou un 
organisme constitue aux termes d'un accord sur des revendications 
territoriales ou un organism.e constitue par une loi relative al' auto
nomie gouvemementale des Antochtones. Par ailleurs, Jes disposi
tions transitoires prevoient que le nouveau regiement ne s' applique 
pas a l'egard d'un projet qui etait assujetti a uue evaluation envi
ronnementale de type « examen prealable » en vertu de l' ancienne 
Joi si, en raison de l'entree en vigueur de la LCEE 2012, cet exa
men ptealable n'a pas ete mene a terme. 

Options reg!ementaires et non reglementaires considerees 

Maintenir le statu quo n' etait pas une option privilegiee puisque 
certains types de grands projets qui sont consideres comme etant 
plus susceptibles de causer des effets environnementaux negatifs 
importants dans des domaines de competence federale n' etaient 
pas converts dans le reglement anterieur; d'un autre cote, certaines 
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projects that are considered to have a low potential for significant 
adverse effects regarding matters of federal jurisdiction. 

In developing the amendments, consideration was given to a 
number of factors, such as the flexibility afforded under the CEAA 
2012 for the Agency to screen out projects, the administrative 
burden associated with screening, the authority of the Minister to 
require that an environmental assessment be conducted of a project 
that is not described in the Regulations and certainty for the public 
and proponents about when an assessment will be done. 

The aim was to reach a balance between, on the one hand, ensur
ing that proponents of projects with low or limited potential to 
adversely impact areas of federal jurisdiction are not unduly 
burdened with preparing project descriptions and that Agency 
resources are not unnecessarily used to consider and screen an 
overly broad pool of projects and, on the other hand, ensuring that 
the Minister's discretion to designate projects can be used in 
project-specific circumstances and not as a second standard means 
to require an environmental assessment of a project. 

The approach that was taken achieves this balance. Where the 
Minister is considering designation of a project owing to its unique 
characteristics, the proponent will be required to provide the neces
sary information. This targeted approach will help minimize the 
regulatory burden compared to reqniring a formal project descrip
tion for all projects of that type. At the same time, the public and 
proponents of projects described in the Regulations will have a 
greater degree of certainty that an environmental assessment will 
be required because screening out by the Agency will be less likely. 

Other approaches that relied too heavily on the Agency's discre
tionary authority to screen out projects or that relied too heavily on 
the Minister's discretionary authority to designate projects were 
rejected. 

Regulations identifying the physical activities that comprise a 
"designated project" are essential to the functioning of the CEAA 
2012. Consequently, non-regulatory options were not considered. 

The amendments support the Government's Responsible 
Resource Development plan by ensuring the Regulations focus on 
those major projects with the greatest potential for significant 
adverse environmental effects on areas of federal jurisdiction. 

''One-for-One" Rule 

The "One-for-One" Rule does not apply since there is no change 
in administrative burden to business. 

The Regulatory Impact Analysis Statement for the former Regu
lations, published in the Canada Gazette, Part II, on July 18, 2012, 
indicated that the Regulations triggered the "One-for-One" Rule. 
Subsequently, the Agency determined, in consultation with the 
Treasury Board of Canada Secretariat, that although the Regula
tions may have associated compliance costs they do not impose 
new administrative burden costs on business. 

Any administrative burden that may be associated with the sul>
rnission of a project description under the CEAA 2012 is related to 

inscriptions dans le reglernent anterieur se rapportaient a des pro
jets qui sont consideres comme n'ayant qu'un faible risque d'en
trainer des effets environnementaux negatifs importants dans des 
domaines de competence f6derale. 

Dans le cadre de 1'6laboration des modifications, on a tenu 
compte d'un certain nombre d' elements, tels que la flexibilite 
offerte par la LCEE 2012 qui permet a I' Agence d' exclure des pro
jets, le fardeau adrninistratif lie au processus d'examen prealable, 
le pouvoir confi!re a la rninistre d'exiger qu'une evaluation envi
ronnementale soil realisee pour un projet qui n'est pas decrit dans 
le Reglement et la certitude pour le public et Jes promoteurs de 
savoir a quel moment une evaluation environnementale sera 
reansee. 

Le but etait d' atteindre un equilibre entre, d'une part, veiller ace 
qu'on n'impose pas aux promoteurs de projets qui sont mains sus
ceptibles, OU peu probables, d'avoir un impact negatif dans des 
domaines de competence fedc!rale, le fardeau de preparer des des
criptions de projets et que les ressources de 1' Agence ne soient pas 
utilisees inutilernent afin d' examiner un trop grand nombre de pro
jets et d'en eliminer et, d'autre part, veiller ace que le pouvoir de 
la ministre de designer des projets puisse etre utilise dans des cir
constances particulieres liees a un projet et non comme un autre 
moyen normal d'exiger une evaluation environnementale d'un 
projet 

L' approche suivie etablit eel equilibre. Lorsque la ministre envi
sage la designation d'un projet en raison de ses caracteristiques 
uniques, le promoteur sera tenu de foumir les informations nCces
saires. Celle approche ciblee contribuera a reduire le fardeau regle
mentaire au lieu qu'une description formelle de projet soil exigee 
pour tous Jes projets de ce type. Paralle!ement, le public et Jes pro
moteurs des projets prevus par le Reg!ement auront un plus grand 
degli de certitude quant a savoir si une evaluation environnemen
tale sera requise ou non, car Jes chances que le projet soil exclu par 
I' Agence seront moins probables. 

Les approches qui reposaient trop sur le pouvoir discretionnaire 
accorde a 1' Agence d'eliminer certains projets OU qui s'appuyaient 
trop sur le pouvoir discretionnaire confi!re a la ministre de designer 
des projets ont ete rejetees. 

Un reglement qui definit Jes activites concretes qui constituent 
un « projet designe » est essentiel au fonctionnernent de la LCEE 
2012. Par consequent, des options non reglementaires n' ont pas ete 
envisagees. 

Les modifications apportees au Reglement appuient le plan de 
Developpement responsable des ressources du gouvernement en 
mettent I' accent sur Jes pro jets Jes plus susceptibles d' entrainer des 
effets environnementaux negatifs dans des domaines de compe.. 
tence f6derale. 

R.egle du « un pour un » 

La regle du« un pour un » ne s'applique pas puisqu'il n'y a pas 
de changement dans le fardeau administratif pour Jes entreprises. 

Le Resume de !'elude d'impact de la reglernentation du regle
ment anterieur, publie dans la Partie 11 de la Gazette du Canada, le 
18 jnillet 2012, indiquait que le Reglement declenchait la reg!e du 
« un pour un ». Par la suite, 1' Agence, apres avoir consulte le Secre
tariat du Conseil du Tresor du Canada, a determine qu' en depit du 
fait que des coiits de conforrnite peuvent etre associes au Regle
ment, celui-ci n'impose aux entreprises aucun nouveau fardeau 
administratif. 

Tout fardeau adrninistratif qui peut etre lie a la presentation 
d'une description de projet en vertu de la LCEE 2012 est afferent 
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the Prescribed Information for the Description of a Designated 
Project Regulations. 

Small business lens 

The small business lens does not apply to this proposal. 

Consultation 

1. Prior to the publication of the proposed Regulations 
Amending the Regulations Designating Phvsical Activities in 
the Canada Gazette. Part I 

Following the coming into force of the CEAA 2012 on July 6, 
2012, the Agency met with provinces and territories, industry 
groups, national Aboriginal organizations and enviroomenta! 
groups in relation to the new legislation and invited views on 
whether amendments to the Regulations should be made. By 
August 31, 2012, the Agency had received 45 individual submis
sions from stakeholder groups, as well as form letters from the 
public identifying issues of concern. The Agency did not receive 
any submissions from the national Aboriginal organizations. 

Concerns were raised about the appropriate range of physical 
activities to include in the Regulations. Several industry associa
tions were concerned about the inclusion of activities that had not 
required an environmental assessment under the former Canadian 
Environmental Assessment Act, which, in their view, indicated that 
these activities result in little or no impact on matters of federal 
jurisdiction. Some provinces indicated that the Regulations should 
only include activities where there is a clear federal interest, specif
ically transboundary projects, interprovincial and international 
projects, projects on federal land, projects with federal funding and 
projects of national significance (e.g. related to national security). 
On the other hand, environmental groups indicated that a broad and 
inclusive approach should be adopted to ensure all projects that 
may cause significant enviroomental effects, including cumulative 
effects, are at least subject to the screening process under the 
CEAA 2012 to determine if an enviroomenta! assessment is 
warranted. 

In relation to the list of physical activities set out in the schedule 
to the Regulations, the main issues raised were 
• adding new entries for diamond mines, offshore exploratory 

drilling, offshore seismic testing, bridges, and wind power 
facilities; 

• revising, removing or retaining the existing entry for ground 
water withdrawal facilities; 

• revising the existing entry for tidal power projects; and 
• the appropriate treatment of oil sands projects (including in situ 

oil sands projects), industrial facilities, linear projects (pipe
lines, all-season public highways and electrical transmission 
lines), and expansions (particularly mine expansions). 

Some comments from enviroomental groups also spoke to add
ing all mines (i.e. without reference to a threshold), aquaculture 
projects, transportation of radioactive waste, oil and gas hydraulic 
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au Reglement sur les renseignernents a inclure dans la description 
d'un projet Msigni. 

Lentille des petites entreprises 

La lentille des petites entreprises ne s' applique pas a ce 
reglement 

Consultation 

1. Avant la publication du Riigkment modifiant le Riigkment 
dBsignant les activiJes concretes dans la Partie I de la Gazette 
du Canada 

Apres l'entree en vigueur de la LCEE 2012 le 6 juillet 2012, 
1' Agence s'est reunie avec les provinces et les territoires, les 
groupes industriels, les organisations nationales autochtones et les 
groupes environnementaux concemant la nouvelle 16gislation et les 
a invit6s a donner leur opinion quanta la n&:essit6 d'apporter des 
modifications au Reglement. Le 31 aoftt 2012, I' Agence a reyu 
45 observations 6crites de groupes d'intervenants, ainsi que des 
lettres types envoy~es par le grand public dans lesquelles des sujets 
de preoccupation ont ete souleves. L' Agence n'a re~u aucune 
observation OCrite des organisations nationales autochtones. 

Des prWccupations ont ere soulevees quant 8. l' eventail des acti
vit6s concretes a inclure dans le Reglement Plusieurs associations 
de l'industrie ont souleve des preoccupations concemant l'inclu
sion des activites qui n'avaient pas declenche une evaluation envi
ronnementale en vertu de la Loi canadienne sur l'ivaluation envi
ron1U!mentale anterieure. A leur avis, ceci indiquait que ces types 
d'activites entrainent peu ou aucun impact dans des domaines de 
competence fMerale. Certaines provinces ont indique que le 
Reglement devrait comprendre uniquement !es activit6s envers les
quelles ii y a un inter@t federal manifeste, particulierement les pro
jets transfrontaliers, interprovinciaux et internationaux, les projets 
se deroulant sur le territoire domanial, Jes projets finances par le 
gouvernement federal et !es projets d'importance nationale (par 
exemple lies a la s&:urit6 nationale ). D' autre part, !es groupes envi
ronnementaux ont indique qu'il fallait adopter une approche large 
et inclusive afin que tous les projets pouvant entrainer des effets 
environnementaux importants, y compris des effets cumulatifs, 
soient au moins soumis au processus de I' examen prealable en 
vertu de la LCEE 2012 pour determiner si une evaluation environ
nementale est justifiee. 

Ence qui conceme la liste des activit6s concretes pn\vues a !'an
nexe du Reglement, !es principales questions soulevees portaient : 
• sur I' ajout de nouvelles inscriptions pour inc lure !es mines de 

diamants, le forage exploratoire au large des c6tes, Jes essais 
sismiques en mer, les ponts et les installations d'6nergie 
OOlienne; 

• la modification, la suppression ou le maintien de !'inscription 
portant sur les installations d'extraction d'eau souterraine; 

• la modification de I' inscription portant sur les projets d' energie 
maremotrice; 

• la f~on appropriee de trailer les projets de sable bitumineux (y 
compris !es projets de sable bitumineux in situ), !es installa
tions industrielles, Jes projets lineaires (pipelines, routes 
publiques en toutes saisons et lignes de transport d' electricit6), 
et les inscriptions portant sur I' agrandissement de projet (parti
culierement I'agrandissement des mines). 

Certains commentaires des groupes environnementaux portaient 
sur I' ajout de toutes les mines ( c' est-a-dire sans aucune reference a 
un seuil), des projets d'aquaculture, du transport de dechets 
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fracturing, and large-scale forestry operations, as well as to ensur
ing the inclusion of underwater power cables. Additional issues 
raised by some provinces included the appropriate treatment of 
fossil fuel-fired electrical generating facilities and potash mines. 

Over 200 form letters were submitted by members of the public, 
environmental groups and Aboriginal groups expressing support 
for the addition of offshore oil and gas exploration projects and 
seismic testing. 

In addition, the Agency received over 1 800 form letters from 
members of the public in support of adding an entry for the ship
ment of radioactive waste. The shipping of radioactive waste is 
subject to extensive review under the federal regulatory frame
work, including the Nuclear Safety and Control Act (NSCA). The 
regulatory process under the NSCA includes protection of human 
health and the environment, and provides opporlllnities for public 
participation and participant funding. All major projects that are 
regulated by the CNSC are covered in the amendments to the 
Regulations. 

Concerns were also raised about the use of thresholds to capture 
only larger projects and how those thresholds are designed. 
Environmental groups expressed concern about situations of pro
ject splitting: proponents designing projects to be just under the 
threshold and using incremental expansions to avoid the require
ment for an environmental assessment. They were also concerned 
about using thresholds related to the size of a project (e.g. produc
tion capacity) since, in their view, small-scale projects can have 
significant impacts if located in a sensitive area. 

A number of stakeholders also expressed concern about the "life 
cycle" wording used in the Regulations (i.e. the "construction, 
operation, decommissioning and abandonmenf' of a facility) indi
cating that, in their view, the intent of this wording should be 
clarified. 

2. Comments on the proposed Replations Amending the 
Replations Designating Phvsical Activities 

The proposed RegulaJions Amending the Regulations DesignaJ
ing Physical Activities and the related Regulatory Impact Analysis 
Statement were publicly released on the Agency's Web site on 
April 12, 2013, and subsequently published in the Canada Gazette, 
Part I, on April 20 for a 30-day public comment period. The public 
comment period closed on May 20, 2013. The Agency received 
51 submissions from interested stakeholders, Aboriginal groups, 
and members of the public. 

In general, members of the public, environmental groups and 
Aboriginal groups expressed concern about the removal of any 
project type from the Regulations. They suggested that all entries 
be retained and that a number of other project types be added (e.g. 
aquaculture, offshore wind farms, oil sands projects, projects on 
federally protected lands). In addition, concerns were raised with 
proposed increases in the thresholds and with the use of thresholds 
in general, with some suggesting that all projects of certain types 
(e.g. mines) be included. Aboriginal groups raised concerns about 
the impacts on consultation if fewer environmental assessments are 
conducted. Various groups noted concern with the lack of detailed 

radioactifs, de la fractoration hydranlique pour !'exploitation 
petroliere et gaziere, de I' exploitation forestiere a grande echelle et 
des cables d'energie sous l'eau. D'autres questions ont ere soule
vees par certaines provinces concernant le traitement approprie des 
centrales electriques alimentees par des combustibles fossiles et 
des mines de potasse. 

Les membres du public, les groupes environnementaux et les 
groupes autochtones ont envoye plus de 200 lettres types dans les
quelles ils expriment leur soutien ll. l'ajout des projets d'explora
tion petroliere et gaziere au large des ciltes et des essais sismiques 
en mer. 

En outre, I' Agence a~ plus de 1 800 lettres types des membres 
du public poor appuyer I' ajout d'une inscription sur le transport de 
dechets radioactifs. Le transport de dechets radioactifs est soumis 
a un examen approfondi dans le cadre de la reglementation fedll
rale, y compris la Loi sur la sUrete et la reglementation nucliaires 
(LSRN). Le processus reglementaire en vertn de la LSRN com
prend la protection de la sante humaine et de 1' environnement, et 
offre des possibilires de participation du public et d' aide financiere 
aux participants. Tous Jes projets de grande envergure qui sont 
reglemenres par la CCSN sont inclus dans Jes modifications au 
Reglement. 

Des pr6occupations ont egalement ete soulevees quanta !'utili
sation des seuils pour y inclure seulement Jes plus grands projets et 
sur la maniere dont ces seuils sont conyus. Des groupes environne
mentaux ont souleve des preoccupations a propos du fractionne
ment de projets, c'est-a-dire lorsque Jes promoteurs con~oivent 
leurs projets de maniere a se trouver juste sous le seuil et recourent 
a des agrandissernents graduels afin d'eviter de devoir effectuer 
une evaluation environnementale. Les groupes environnementaux 
etaient egalement pr6occupes par le fait que Jes seuils soient lies a 
la taille d'un projet (par exemple la capacire de production) etant 
donne que, selon eux, Jes petits projets pourraient egalement avoir 
des impacts irnportants s'ils sont realises dans une zone sensible. 

Un certain nombre d'intervenants ont egalement souleve des 
preoccupations concernant la formulation relative au « cycle de 
vie» clans le Reglement (c'est-A-dire «la construction, !'exploita
tion, la desaffectation et la fermeture » d'une installation). Selon 
eux, I' objectif de cette formulation devrait etre precise. 

2. Commentaires relatifs au Reglement modifiant le Reglement 
designant les activitis concretes propose 

Le Reglement modifiant le Reglement designant !es activites 
concretes propose ainsi que le Resume de l'etude d'impact de la 
reglementation ont ete d'abord publics sur le site Web de I' Agence 
le 12 avril 2013 et ensuite dans la Partie I de la Gazette du Canada 
le 20 avril pour une periode de consultation publique de 30 jours. 
La periode de consultation publique a pris fin le 20 mai 2013. 
L' Agence a ~ 51 observations &:rites des intervenants interes
ses, des groupes autochtones et des membres du public. 

En general, Jes membres du public, Jes groupes environnernen
taux et Jes groupes autochtones ont exprime leur inquietude quant 
a I' elimination de tout type de projet du Reglement. Ils ont suggere 
de conserver toutes les inscriptions et que plusieurs autres types de 
projet soient ajoutes (par exernple Jes projets d' aquaculture, de 
pares foliens situes au large des ciltes, de sables bitumineux et des 
projets sillies sur des terres protegees par le gouvernement federal). 
En outre, des preoccupations ant ete exprimees concemant les aug
mentations de seuils proposees et !'utilisation de seuils en general. 
Certains ont suggere que tous Jes projets d'un certain type (par 
exemple Jes mines) soient inclus. Les groupes autochtones ont 
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rationale in the Regulatory Impact Analysis Statement to support 
the proposed changes, and there were comments about the Govern
ment's overall direction with respect to environmental policy and 
legislative changes. 

Industry indicated support for the proposed removals (e.g. indus
trial minerals, intra-provincial pipelines and electrical transmission 
lines). Some industry associations indicated that the proposed 
changes addressed their concerns. There were some further 
requests for removal of entries, in particular stone quarries and 
sand and gravel pits. With respect to tidal power projects, there was 
general support for the proposal to treat in-stream projects separ
ately from other types of tidal power technologies; however, there 
were differing views regarding the appropriate threshold to use. 
Industry also expressed concern about fossil fuel-fired electrical 
generating facilities, indicating that a distinction should be made 
between the types of fossil fuels used, with a higher threshold for 
fuels such as natural gas compared to that for oil or coal. 

In general, provinces were supportive of the proposed changes, 
though Ontario raised concerns about the removal of some types of 
projects, such as industrial facilities, and the potential for regula
tory gaps where no federal environmental assessment will be 
required in that province (given that the provincial environmental 
assessment legislation does not generally apply to private sector 
proposals). Nova Scotia indicated support for the proposed change 
to the entry for tidal power projects, while Saskatchewan supported 
the removal of potash mines. Alberta and Ontario raised concern 
with the retention of the entry for sand and gravel quarries, while 
Ontario and Saskatchewan raised concern about the retention of 
all-season public highways. 

Changes as a result of consultation 

The Agency received comments from industry associations and 
companies regarding the continued inclusion of the entry related to 
stone quarries and sand and gravel pits. They expressed concern 
that many projects would be subject to CEAA 2012 that would not 
have been subject to an environmental assessment under the former 
Act, and pointed to the differences between these types of projects 
and other types of mines. Environmental groups supported the con
tinued inclusion of this item, indicating that these types of projects 
use large land areas and can have hydrological and hydrogeological 
impacts, and thus have an impact on areas of federal jurisdiction. 
The entry for this type of project has been retained; however, the 
threshold has been increased from a production capacity of I mil
lion tonnes per year to 3.5 million tonnes per year. Unlike some 
other types of mines, these projects do not generate the waste rock 
or tailings that are often linked to potential adverse environmental 
effects in areas of federal jurisdiction, making a higher threshold 
appropriate. 
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soulev6 des pr6occupations quant aux impacts sur la consultation si 
mains d'evaluations environnementales sont realisees. Divers 
groupes ont note des preoccupations quant a !'absence d'une 
justification d6tailloo dans le R6sume de l'etude d'impact de la 
reglementation pour appuyer Jes modifications proposees. n y avail 
egalement des commentaires sur !'orientation g6nfilale du gouver
nement en ce qui conceme les politiques environnementales et les 
modifications legislatives. 

L'industrie s'est montree favorable aux suppressions proposees 
(par exemple Jes minfilaux industriels, Jes pipelines et Jes lignes de 
transport d' electricite intraprovinciaux). Certaines associations 
industrielles ont indiqu6 que Jes changements propos6s repon
daient a leurs preoccupations. n y avait d'autres demandes de sup
pression d'inscriptions, en particulier les carrieres de pierre, de 
gravier et de sable. Ence qui concerne !es projets d'ooergie mare
motrice, ii y avail un soutien goofilal quant a la proposition de trai
ler Jes hydrolieones s6par6ment des autres types de technologies 
d'energie m.aremotrice; toutefois, il y avait divers points de vue 
quant au seuil approprie a utiliser. L'industrie a egalement exprime 
des preoccupations concernant Jes installations de production 
d' electricit6 alimentOOs par un combustible fossile, indiquant 
qu'une distinction quant aux seuils entre Jes diff6rents types de 
combustibles fossiles devrait @tre faite, avec un seuil plus eleve 
pour certains combustibles tels que le gaz natorel par rapport a 
celui du petrole ou du charbon. 

En genfilal, Jes provinces 6taient favorables aux modifications 
proposees, bien que !'Ontario ait souleve des preoccupations au 
sujet de la suppression de certains types de projets ( comme Jes ins
tallations industrielles) et au sujet des lacunes reglementaires 
potentielles dans le cas oil aucune evaluation environnementale 
federale ne soit pas requise dans cette province (etant donne que la 
16gislation provinciale en matiere d' evaluation environnementale 
ne s'applique generalement pas aux projets du secteur prive). La 
Nouvelle-Ecosse appuie la modification proposCe en ce qui 
conceme l'inscription des projets d'c!nergie m.aremotrice, tan.dis 
que la Saskatchewan a appuye la suppression des mines de potasse. 
L' Alberta et !'Ontario ont souleve des preoccupations relatives a la 
conservation de !'inscription des carri~res de sable et de gravier, et 
!'Ontario et la Saskatchewan ont souleve des preoccupations 
concemant la conservation des voies publiques utilisable en toutes 
saisons. 

Modifications a la suite de la consultation 

L' Agence a ~u des commentaires des associations industrielles 
et des entreprises au sujet de l'inclusion continue de l'inscription 
reliee aux carrieres de pierre, de gravier et de sable. Ils craignent 
que plusieurs projets soient assujettis a la LCEE 2012 alors qu'ils 
n'auraient pas fait l'objet d'une evaluation environnementale en 
vertu de l'ancienne Joi et ont souligne Jes diff6rences entre ces 
types de projets et Jes autres types de mines. Les groupes environ
nementaux ant ete favorables a l'in.clusion continue de cette ins
cription, indiquant que ces types de projets utilisent de grandes 
superficies et peuvent avoir des impacts hydrologiques et hydro
g&>logiques, en cons~uence, ces projets ont un impact dans les 
domaines de com¢tence f6d6rale. L'inscription de ce type de pro
jet a ere retenue; toutefois, le seuil relatif a la capacite de produc
tion a 616 port6 de I million de tonnes a 3,5 millions de tonnes par 
an. Contrairement a d'autres types de mines, ces types de projets 
ne produisent pas des residus miniers et des st6riles, qui sont sou
vent lies aux risques d'effets environnementaux negatifs dans des 
domaines de com¢tence federale; par cons6quent, un seuil plus 
eleve est approprie. 
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The entries in the Regulations related to offshore oil and gas 
development projects (offshore exploratory drilling, offshore pro
duction facilities, and offshore pipelines) as well as the definition 
of "offshore," received many comments, primarily from industry 
but also from provinces, the two Atlantic offshore boards Goint 
federal and provincial organizations), and an Aboriginal group. 
Comments noted that these entries were not clearly worded, which 
could result in confusion over which projects were subject to 
CEAA 2012, inconsistent application, and the inclusion of projects 
that have low potential for adverse environmental effects. In addi
tion, comments indicated that the definition of "offshore" should 
be retained. 

Modifications to the offshore oil and gas items were made to 
clarify what activities are and are not covered. The entries for off
shore exploratory drilling were modified to clarify that they apply 
to those exploratory wells that are part of the first drilling program 
proposed in one or more exploration licence areas. The entries for 
offshore oil or gas production facilities were revised to clearly 
specify which types of facilities are covered (i.e. an offshore float
ing or fixed platform, vessel or artificial island that is used for the 
production of oil or gas). Clarification for the offshore pipeline 
entries was achieved by specifying that these entries do not include 
''flowlines:' to ensure that they only cover major projects. The def
inition of "offshore" has been retained to ensure it is clear that 
"offshore" applies only to those areas in which activities are regu
lated under the Canada Oil and Gas Operations Act, the Canada
Newfoundland Atlantic Accord Implementation Act or the Canada
Nova Scotia Ojfslwre Petroleum Resources Accord Implementation 
Act. 

In response to comments from industry, the entry for railway 
yards was modified to refer to ''yard tracks" rather than "sidings" 
to better reflect the terminology used in that sector. A comment 
was received from the nuclear industry indicating that the terminol
ogy in the entry related to facilities for the storage of nuclear waste 
should be the same as is used in the regulations that govern those 
facilities. As a result, the term "licensed boundaries" was replaced 
with "licensed perimeter." This modification does not change the 
scope of application of the item. 

The transitional provision providing that the amended Regula
tions do not apply if an assessment of the project under another 
process is already underway was also modified to clarify its appli
cation. The provision applies when an assessment of the environ
mental effects has already been commenced or completed by a 
provincial government or body, a body established under a land 
claims agreements or legislation that relates to the self-government 
for Aboriginal peoples, the CNSC or the NEB. The provision does 
not apply to the processes of other federal authorities. 

All the comments were taken into consideration in developing 
the revised schedule to focus on major projects that involve 
physical activities that have the greatest potential to result in 

Les inscriptions dans le Reglement portant sur Jes projets de 
developpement et d' exploration petroliere et gaziere au large des 
c<ltes (forage exploratoire, installation de production et pipeline au 
large des c6tes) ainsi que la definition de« au large des c6tes » ont 
suscite de nombreux commentaires, principalement de l'industrie, 
mais aussi des provinces, des deux offices des hydrocarbures extra
c<ltiers de I' Atlantique (organisations federales et provincial es 
conjointes) et d'un groupe autochtone. Les commentaires ant indi
que que ces inscriptions n'etaient pas clairement formulees, ce qui 
pourrait entrainer une certaine confusion sur quels projets sont sou
mis a la LCEE 2012, une application im!guliere de ces inscrip
tions, et !'inclusion de projets qui ne sont pas susceptibles de cau
ser des effets envirounementaux importants. De plus, Jes 
commentaires ont indique que la definition de « au large des cotes » 
devait etre conservee. 

Des modifications ont ete apportees aux inscriptions portant sur 
Jes projets de developpement et d'exploration petroliere et gaziere 
au large des c6tes afin de rendre plus claire quelles sont Jes activi
tes qui sont au ne sont pas comprises. Les inscriptions relatives au 
forage exploratoire au large des cotes ont ete modifiees afin de 
clarifier qu'elles s'appliquent aux puits d'exploration qui font par
tie du premier programme de forage propose dans une zone visee 
par un ou plusieurs pennis de prospection. Les inscriptions rela
tives aux installations de production de petrole ou de gaz situees au 
large des ootes ont ere modifiees afin de preciser quels types d'ins
tallations sont vises (c'est-a-dire une plate-forme flottante ou fixe, 
un navire ou une lle artificielle au large des ootes utilise pour la 
production de petrole ou de gaz). Les inscriptions portant sur !es 
pipelines au large des cotes ont ete clarifiees afin de s'assurer que 
seulement les grands projets soient converts, en precisant que ces 
inscriptions ne comprennent pas les « conduites d'ecoulement ». 
La definition du terme « au large des cotes » est retenue afin de 
clarifier que «au large des c6tes » s'applique seulement aux zones 
dans lesquelles !es activites sont reglementees par la Loi sur les 
operations petrolieres au Canada, la Loi demise en "'uvre de /'Ac
cord at/antique Canada-Terre-Neuve ou la Loi demise en reuvre de 
!'Accord Canada-Nouvelle-Ecosse sur les hydrocarbures 
extracOtiers. 

En tenant compte des commentaires formules par l'industrie, 
!'inscription portant sur Jes gares de triage a ete modifiee pour faire 
reference a des« voies de triage» plutllt que des« voies d'evite
ment », puisqu'il s'agit de la terminologie couramment utilisee par 
l'industrie. Un commentaire a ere ~u de l'industrie nucleaire, 
indiquant que la terminologie utilisee dans l'inscription reliee aux 
installations de stockage des decbets nucleaires doit etre IA milme 
que celle utilisee dans le reglement qui regit ces installations. 
Ainsi, le terme « limites autorisees » a ete remplace par« pc!rimetre 
autorise ». Cette modification ne change pas le champ d'applica
tion de !'inscription. 

La disposition transitoire qui pn!voit que le reglement modifie 
ne s'applique pas si une evaluation d'un projet sous un autre pro
cessus a deja ete commencee a egalement ete modifiee. La disposi
tion s'applique lorsqu'une evaluation des effets environnementaux 
a ciejh 6te commenc00 OU men00 3. tenne par un gouvemement OU 

un organisme provincial, un organisme constitue aux termes d'un 
accord sur des revendications territoriales au par une loi relative A 
l'autonomie gouvemementale des Autocbtones, ou par !'ONE ou 
la CCSN. La disposition ne s'applique pas au processus des autres 
autorites federales. 

Tous Jes commentaires ont ete pris en compte !ors de !'elabora
tion de I' annexe IivisOO en vue de mettre l' accent sur les grands 
projets qui contiennent Jes activires concretes Jes plus susceptibles 
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significant adverse environmental effects in areas of federal juris
diction. The rationale for the amendments to the Regulations is 
outlined in the following section. 

Rationale 

The main purpose of the amendments is to ensure the Regula
tions are aligned with the objectives of the CEAA 2012 in support 
of the Government's plan for Responsible Resource Development. 
Accordingly, the amendments to the Regulations ensure federal 
environmental assessment requirements are focussed on those 
major projects that have the greatest potential for significant 
adverse environmental effects in areas of federal jurisdiction. 
Physical activities that typically have minimal impacts on areas of 
federal jurisdiction have been removed. 

The Regulations must be designed in consideration of the struc
ture of the CEAA 2012. A key element of the CEAA 2012 is the 
Minister's authority to designate a project that includes physical 
activities not in the Regulations. This provision recognizes that 
there may be occasional situations where the specific instance of a 
physical activity has a unique impact on the environment. If the 
physical activity is expected to have the potential for significant 
adverse environmental effects on areas of federal jurisdiction in 
most situations, then the physical activity is included in the Regu
lations. However, if the physical activity is not expected to have the 
potential for significant adverse environmental effects, except in 
limited circumstances, then it has not been included. The Minis
ter's authority to designate can be used, if warranted, in such cir
cumstances. This approach allows the Government to protect the 
environment in those areas where attention is warranted. Should 
the Minister be designating physical activities associated with cer
tain types of projects on a regular basis, the Minister can consider 
amendments to the Regulations in the future to include those 
activities. 

In addition, the amendments ensure the Regulations are as clear 
and consistent as possible with respect to the descriptions of 
physical activities, the treatment of expansions, the application to 
the project life cycle and key terms. 

In the first year that the CEAA 2012 was in force, 29 environ
mental assessments were commenced. It is not possible to predict 
with certainty the number of projects that will be subject to the 
CEAA 2012 in the future since project volumes are driven by eco
nomic conditions and other considerations that inform proponent 
decisions. However, taken together, the amendments are not 
expected to significantly affect the total number of projects that are 
subject to the CEAA 2012 annually. The impact of the amend
ments will be to shift the potential requirement for a federal 
environmental assessment from the proponents of those project 
types with physical activities that have been removed from the 
Regulations and on to the proponents of those projects with 
physical activities which have been added. 

Implementation, enforcement and service standards 

Under the CEAA 2012, unless either the Agency has determined 
that an environmental assessment is not required or a decision 
statement has been issued and the proponent is acting in accord
ance with the conditions of that decision statement, the proponent 
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de causer des effets environnementaux negatifs importants dans 
des dornaines de competence fMerale. La justification des modifi
cations au Reglement est decrite dans la partie qui suit. 

Justification 

L' objectif principal des modifications est de faire en sorte que le 
Reglement reponde adequatement aux objectifs de la LCEE 2012 a 
l'appui du plan gouvememental de Developpement responsable 
des ressources. Par cons6quent, les modifications au Reglement 
assurent que les exigences federates en matiere d'evaluation envi
ronnementale portent principalernent sur !es projets de grande 
envergure qui sont Jes plus susceptibles de canser des effets envi
ronnementanx negatifs importants dans Jes dornaines de compe
tence fMerale. Les activites concretes qni ordinairement ont peu 
d'impact dans des domaines de competence federale ont ete 
supprimees. 

Le Reglement doit etre elabore en tenant compte de la structure 
de la LCEE 2012. Un element cle de la LCEE 2012 est l'autorite 
conferee a la ministre de !'Environnement de designer un projet qni 
contient des activites concretes non prevues dans le Reglement. 
Cette disposition reconnatt qu'il peut y avoir certains cas all les 
circonstances particulieres d'une activite concrete ant un impact 
unique sur l' environnement Si une activire concrete est susceptible 
d' entrainer des effets environnementaux negatifs importants dans 
des domaines de competence federale dans la plupart des situa
tions, l' activite concrete est incl use clans le Reglement. Toutefois, 
si une activire concrete n'est pas susceptible d'entrainer des effets 
environnementaux negatifs importants, sauf dans des circonstances 
limitees, alors elle n'a pas ete incluse. Le pouvoirde la ministre de 
la designer peut etre utilise si !es circonstances le justifient. Cette 
approche perm.et au gouvemement d'assurer la protection de l'en
vironnement Ht all une attention plus soutenue est nece&saire. Dans 
le cas OU la ministre doit regulierement designer des activites 
concretes liees a certains types de projet, la ministre peut envisager 
de modifier le Reglement a une date ulterieure afin d'y ajouter ces 
activites concretes. 

Par ailleurs, Jes modifications permettent d' assurer que le Regle
ment est aussi clair et coMrent que possible quant a la description 
des activites concretes, au traitement des agrandissements, h l' ap
plication du cycle de vie d'un projet et aux termes cles. 

Dans la premiere annee que la LCEE 2012 etait en vigueur, 
29 evaluations environnementales ant ere commencees. 11 n' est pas 
possible de predire avec certitude le nombre de projets qui seront 
assujettis a la LCEE 2012 a l'avenir etant donne que le nornbre de 
projets depend des conditions ecanomiques et d'autres considera
tions qui OClairent les dOCisions des promoteurs. Toutefois, l' en
semble des modifications ne devrait pas affecter de maniere signi
ficative le nombre total de projets qni sont assujettis a la LCEE 
2012 chaque annee. L'impact des modifications sera de deplacer 
I' exigence eventuelle de la realisation d'une evaluation environne
mentale fMerale des promoteurs des types de projets contenant Jes 
activites concretes qui ant ere supprimees du R.eglement aux pro
moteurs de projets contenant des activites concretes qui ont ete 
ajoutees. 

Mise en omvre, application et normes de service 

En vertu de la LCEE 2012, a moins que I' Agence ait determine 
qu'une evaluation environnementale n' est pas ncScessaire OU qu'une 
declaration de d~sion ait ete c\mise et que le promoteur agisse 
conformement aux conditions enancees dans cette declaration, il 
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is prohibited from carrying out any part of a designated project that 
will result in 
• effects on fish and fish habitat, shellfish and their habitat, crus

taceans and their habitat, marine animals and their habitat, mar
ine plants, and migratory birds; 

• effects on federal lands; 
• effects that cross provincial or international boundaries; and 
• effects of any changes to the environment that affect Aboriginal 

peoples, such as their use of lands and resources for traditional 
purposes. 

In addition, a federal authority is prohibited from issuing a per
mit or authorization for a designated project that requires an 
environmental assessment under the CEAA 2012 unless a decision 
statement has been issued for the project. The decision statement 
issued at the end of the environmental assessment includes enforce
able conditions with which a proponent must comply. The CEAA 
2012 includes enforcement provisions designed to ensure compli
ance with the requirements of the legislation. 

At the time of the coming into force of the amendments, if a 
project description had been submitted or if an environmental 
assessment had commenced under the CEAA 2012 of a project 
involving a physical activity removed from the Regulations (and 
none that has been retained or added), the screening process or the 
environmental assessment was terminated because the project was 
no longer a "designated project." Other federal permitting and 
approvals processes continue to apply. If the project is located on 
federal lands, CEAA 2012 requires that before federal authorities 
make any decision that would allow the project to proceed, they 
must determine whether it is likely to cause significant adverse 
environmental effects. 

For the reverse situation (cases where a project was not a "desig
nated project" under the former Regulations but is a "designated 
project" as a result of the amendments), the new Regulations apply 
except if permits have already been issued by a federal authority, 
the carrying out of the project has already started, or an assessment 
under the process of another jurisdiction, or under the CNSC or 
NEB regulatory processes, is already underway. An assessment by 
another jurisdiction, in this case, is limited to one conducted by a 
provincial government, agency or body; a body established under a 
land claims agreement; or a body established under legislation 
related to Aboriginal self-government. This approach will prevent 
delays and duplication for projects that had been proceeding in 
good faith under the former Regnlations. In addition, the transi
tional provisions provide that the new Regulations do not apply in 
respect of any project that was subject to a "screening" type 
environmental assessment under the former Act which, as a result 
of the coming into force of CEAA 2012, was not required to be 
continued and completed. 

The Minister of the Environment can designate persons to 
enforce and verify compliance with the CEAA 2012. If a desig
nated person believes that there is a contravention of the CEAA 
2012, they may order the contravener to stop doing anything that is 
in non-compliance with the CEAA 2012 and to take measures that 
are necessary to comply with the Act or to mitigate the effects of 
non-compliance. 

The Agency will promote and monitor compliance with the 
CEAA 2012 and its regulations. The responsible authorities will 

est interdit a un promoteur de mettre en reuvre toute partie d'un 
projet designe qui entrainera des effets : 
• sur les poissons et !'habitat du poisson, les mollusques et leur 

habitat, !es crustaces et leur habitat, !es anirnaux marins et leur 
habitat, toute plante marine, et !es oiseaux migrateurs; 

• sur le territoire domanial; 
• qui depassent !es frontii\res provinciales ou intemationales; 
• des changements causes a l' environnement qui affectent les 

peuples autochtones comme leur usage des terres et des res
sources a des fins traditionnelles. 

En outre, ii est interdit a une autorite federaie de delivrer un 
permis ou une autorisation pour un projet designe qui necessite une 
evaluation environnementale en vertu de la LCEE 2012, sauf si une 
declaration a ete emise pour le projet. La declaration emise a !'is
sue de l' evaluation environnementale comprend des conditions 
executoires auxquelles le promoteur doit satisfaire. La LCEE 2012 
comprend des dispositions de con!rOle d' application de la Loi 
visant a assurer le respect des exigences de la legislation. 

Au moment de l'entree en vigueur du reglement modifie, si une 
description de projet avail 6te soumise OU si une 6valuation envi
ronnementaJe avait ete commence. en vertu de la LCEE 2012 pour 
un projet designe qui comprend une activite concrete retiree du 
R~glement (et aucune qui a ete retenue ou ajoutee), le processus 
d' examen prealable ou I' evaluation environnementale, selon le cas, 
est an!t:e, car le projet n'est plus considere comme etant un «pro
jet designe ». Les autres process us de delivrance de permis et d' au
torisations federaies continuent de s' appliquer. Si le projet est situe 
sur un territoire domanial, la LCEE 2012 exige que Jes autorites 
federales determinent si le projet est susceptible de causer des 
effets environnementaux negatifs irnportants avant de prendre 
toute ~ision qui permettrait la mise en reuvre du projet. 

A !'inverse (dans le cas oil un projet n'etait pas« un projet desi
gne » en vertu du reglement anterieur, mais est un « projet desi
gne » a la suite des modifications), le nouveau regiement s. applique 
sauf si un permis ou une autorisation a deja ete delivre par une 
autorite federaie, la mise en reuvre du projet a ete entamee ou une 
Cvaluation clans le cadre d'un proceSSUS d'une autre instance, OU du 
processus reglementaire de !'ONE OU de la CCSN, est en cours. 
Une evaluation par une autre instance est, dans ce cas, limitee a une 
evaluation reaJisee par UD gouvernernent, une agence OU un orga
nisme provinciaux, un organisme constitue aux tennes d'un accord 
sur des revendications territoriales ou un organisme constitue par 
une loi relative A 1' autonomie gouvemementale des Autochtones. 
Cette approche permettra d' eviler !es retards et !es chevauchernents 
pour les pro jets dont la mise en reuvre s' est poursuivie de bonne foi 
en vertu du reglernent anterieur. Par ailleurs, !es dispositions tran
sitoires prevoient que le nouveau reglement ne s'applique pas a 
l'egard d'un projet qui etait assujetti a une evaluation environne
mentale de type « examen prealable » en vertu de 1' ancienne loi si, 
en raison de I' entree en vigueur de la LCEE 2012, eel examen pn!
alable n'a pas ere mene a terme. 

La ministre de !'Environnement peut designer des personnes 
pour faire appliquer et verifier la conformite a la LCEE 2012. Si 
une personne designee estime qu'il ya violation de la LCEE 2012, 
elle pent ordonner au contrevenant de cesser de faire tout ce qui est 
non conforme a la LCEE 2012 et de prendre des mesures qui sont 
ne<:essaires pour Se conform.er 3. la Loi OU afin d'attenuer les effets 
de non-conformite. 

L' Agence encouragera et surveillera I' application de la LCEE 
2012 et de ses reglements. Les autorites responsables vont assurer 
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verify compliance with conditions in the decision statements of 
designated projects for which they are the responsible authority. 

The Regulations will be reviewed periodically, in accordance 
with the Cabinet Directive on Regulatory Management, to ensure 
they remain consistent with government priorities. 

Contact 

John McCauley, CMA 
Director 
Legislative and Regulatory Affairs 
Canadian Enviromnental Assessment Agency 
160 Elgin Street, 22nd Floor 
Ottawa, Ontario 
KIAOH3 
Telephone: 613-948-1785 
Fax:613-957-0897 
Email: Regulations@ceaa-acee.gc.ca 

Published by the Queen's Printer for Canada, 2013 
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le respect des conditions enoncees dons la declaration des projets 
designes dont ils sont l'autorite responsable. 

Le Reglement sera revise periodiquement, conformement a la 
Directive du Cabinet sur la gestion de la reglementation, pour 
garantir qu'il demeure conforme aux prioritis du gouvemement. 

Personne-reMOurce 

John McCauley, CMA 
Directeur 
Affaires legislatives et reglementaires 
Agence canadienne d'evaluation environnementale 
160, rue Elgin, 22' etage 
Ottawa (Ontario) 
KIAOH3 
Telephone : 613-948-1785 
Telecopieur : 613-957-0897 
Courriel: Reglements@acee-ceaa.gc.ca 

Publie par l'Imprimeur de la Reine pour le Canada, 2013 
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Registration 
SOR/2019-285 August 8, 2019 

IMPACT ASSESSMENT ACT 

P.C. 2019-1182 August 7, 2019 

Her Excellency the Governor General in Council, on 
the recommendation of the Minister of the Environ
ment, pursuant to sections 109 and 188 of the Impact 
Assessment Act', makes the annexed Physical Activ
ities Regulations. 

Physical Activities Regulations 

Definitions 
1 (1) The following definitions apply in these 
Regulations. 

aerodrome has the same meaning as in subsection 3(1) 
of the Aeronautics Act. (aerodrome) 

area of mining operetions means the area at ground 
level occupied by any open-pit or underground workings, 
mill complex or storage area for overburden, waste rock, 
tailings or ore. (aire d'exploitation miniere) 

boundary water has the meaning assigned by the defin
ition boundary waters in subsection 2(1) of the Canada 
Water Act. (eaux limitrophes) 

canal means a waterway constructed for navigation. 
(canal) 

Class IA nuclear facilfty has the same meaning as in sec
tion 1 of the Class I Nuclear Facilities Regulations. (ins
tallation nucleaire de categorie IA) 

disposal at sea means disposal, as defined in subsec
tion 122(1) of the Canadian Environmental Protection 
Act, 1999, but does not include any omission that consti
tutes a disposal in paragraph (g) of the definition of that 
term. (immersion) 

exploretory well has the same meaning as in subsec
tion 101(1) of the Canada Petroleum Resources Act, but 
does not include a delineation well or development well 
as those terms are defined in that subsection. (puits 
d'exploration) 

hazardous waste means anything referred to in any of 
paragraphs l(l)(a) to (f) or 2(l)(a) to (f) of the Export and 
Import of Hazardous Waste and Hazardous Recyclable 
Material Regulations, but does not include nuclear 

• s.c. 2019, c. 28 

Enregistrement 
DORS/2019-285 Le 8 aout 2019 

LOI SUR L'EVALUATION D'IMPACT 

C.P.2019-1182 Le7aout2019 

Sur recommandation de la ministre de !'Environne
ment et en vertu des articles 109 et 188 de la Loi sur 
/'evaluation d'impact', Son Excellence la Gouverneure 
generale en conseil prend le Reglement sur Jes activi
tes concretes, ci-apres. 

Reglement sur les activites concretes 

D&finitions 
1 (1) Les definitions qui suivent s'appliquent au present 
reglement. 

aerodrome S'entend au sens du paragraphe 3(1) de la Loi 
sur l'aeronautique. (aerodrome) 

airs d'exploitation minijre La surface occupee, au 
niveau du sol, par une installation d' exploitation a ciel 
ouvert ou souterraine, un complexe usinier ou une aire 
d'entreposage des terrains de couverture, des st6riles, des 
residus miniers ou de minerai. (area of mine operations) 

airs marine nationals de conservation Toute aire 
marine de conservation ou reserve, au sens du para
graphe 2(1) de la Loi sur les aires marines nationales 
de conservation du Canada, ou le pare marin du 
Saguenay- Saint-Laurent cree en vertu de !'article 5 de la 
Loi sur le pare marin du Saguenay - Saint-Laurent. 
(national marine conservation area) 

au large des COfeS Qui Se situe dans J'une OU J'autre des 
zones suivantes : 

a) une zone visee aux alineas 3d) ou e) de la Loi sur les 
operations petrolieres au Canada et a l'egard de 
laquelle une autorisation est exigee aux termes de cette 
Joi pour exercer une activite liee a la recherche, notam
ment par forage, a la production, a la rationalisation de 
J'expJoitation, a Ja transformation OU au transport de 
petrole ou de gaz; 

bl une zone a l'egard de laquelle une autorisation est 
exigee, aux termes de la Loi de mise en aruvre de /'.Ac
cord at/antique Canada - Terre-Neuve-et-Labrador 
ou de la Loi de mise en aruvre de /'.Accord Canada -
Nouvelle-Ecosse sur les hydrocarbures extrac6tiers, 
pour exercer une activite Hee a la recherche, notam
ment par forage, a la production, a la rationalisation de 

' LC. 2019, ch. 28 



2019-08-21 Canada Gazette Part II, Vol. 153, No. 17 Gazette du Canada Partie II, vol. 153, n• 17 SOR/DORS/2019-285 5646 

substances, domestic waste water or anything collected 
from households in the course of regular municipal waste 
collection services. (dechet dangereux) 

intemational electrical transmission line has the 
meaning assigned by the definition international power 
line in section 2 of the Canadian Energy Regulator Act. 
(ligne internationale de transport d'electricite') 

marine terminal means a facility, including its areas, 
structures and equipment, that is used for berthing ships 
and that is 

(a) related to the movement of goods between ships 
and shore; or 

(b) used for the rece1vmg, holding, regrouping, 
embarkation or landing of passengers transported by 
water. (terminal maritime) 

national marine conservation area means a marine 
conservation area or a reserve, as those terms are 
defined in subsection 2(1) of the Canada National Marine 
Conseroation Areas Act, or the Saguenay-St. Lawrence 
Marine Park established under section 5 of the Saguenay
St. Lawrence Marine Park Act. (aire marine nationale 
de conservation) 

national parlc means a park or a park reserve as those 
terms are defined in subsection 2(1) of the Canada 
National Parks Act. (pare national) 

navigable water has the same meaning as in section 2 of 
the Canadian Navigable Waters Act. (eaux navigables) 

new right of way means land that is to be developed for 
an international electrical transmission line, a pipeline, 
as defined in section 2 of the Canadian Energy Regulator 
Act, a railway line or an all-season public highway, and 
that is not alongside and contiguous to an area ofland that 
was developed for an electrical transmission line, oil and 
gas pipeline, railway line or all-season public highway. 
(nouvelle emprise) 

nuclear substance has the same meaning as in section 2 
of the Nuclear Safety and Control Act. (substance 
nucleaire) 

offshore means, except in respect of an offshore area, 
anything that is located in 

(a) an area referred to in paragraph 3(d) or (e) of the 
Canada Oil and Gas Operations Act in respect of which 
an authorization under that Act is required to conduct 
an activity that is related to the exploration and drilling 
for, or the production, conservation, processing or 
transportation of, oil or gas; or 

(b) an area in respect of which an authorization under 
the Canada-Newfoundland and Labrador Atlantic 

!'exploitation, a ]a transformation OU au transport d'hy
drocarbures. (offshore) 

canal Voie navigable construite pour la navigation. 
(canal) 

collectivite S' en tend au sens du paragraphe 2(1) de la Loi 
sur les pares nationaux du Canada. (park community) 

dBchet dangereux Toute chose visee a l'un des ali
neas l(l)a) a f) OU 2(l)a) a f) du Reglement sur !'exporta
tion et !'importation de dechets dangereux et de matieres 
recyclables dangereuses. La presente definition exclut Jes 
substances nucleaires et Jes eaux usees domestiques ainsi 
que toute matiere enlevee dans le cours normal de I' enle
vement des ordures menageres par Jes services munici
paux. (hazardous waste) 

eaux limitrophes S'entend au sens du paragraphe 2(1) 
de la Loi sur les ressources en eau du Canada. (boundary 
water) 

eaux navigables S'entend au sens de !'article 2 de la Loi 
sur les eaux navigables canadiennes. (navigable water) 

immersion S'entend au sens du paragraphe 122(1) de 
la Loi canadienne sur la protection de l'environne
ment (1999), a !'exclusion de toute omission visee a l'ali
nea g) de la definition de ce terme ace paragraphe. (dis
posal at sea) 

installation nucleaire de categorie IA S' entend au sens 
de !'article 1 du Reglement sur les installations nucleaires 
de categorie I. (Class IA nuclear facility) 

ligne intemationale de transport d'81ectricit8 S'entend 
au sens de !'article 2 de la Loi sur la Regie canadienne de 
l'energie. (international electrical transmission line) 

mine d'uranium S'entend au sens donne a mine a !'ar
ticle 1 du Reglement sur les mines et les usines de concen
tration d'uranium. (uranium mine) 

nouvelle emprise Terrain qui, d'une part, est destine a 
etre amenage pour une ligne intemationale de transport 
d'electricite, un pipeline au sens de !'article 2 de la Loi sur 
la Regie canadienne de l'energie, une ligne de chemin de 
fer ou une voie publique utilisable en toute saison et qui, 
d'autre part, n'est ni situe le long d'un terrain amenage 
pour une ligne de transport d'electricite, un pipeline d'hy
drocarbures, une ligne de chemin de fer ou une voie 
publique utilisable en toute saison, ni contigu a un tel ter
rain. (new right of way) 

pare national S'entend au sens donne a pare OU a 
reserve, au paragraphe 2(1) de la Loi sur !es pares natio
naux du Canada. (national park) 
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Accord Implementation Act or the Canada-Nova Sco
tia Offshnre Petroleum Resources Accord Implemen
tation Act is required to conduct an activity that is 
related to the exploration and drilling for, or the pro
duction, conservation, processing or transportation of, 
oil or gas. (au large des cotes) 

offshore area has the same meaning as in section 2 of the 
Canadian Energy Regulator Act. (zone extracotiere) 

oil and gas pipeline means a pipeline that is used, or is 
to be used, for the transmission of oil or gas alone or with 
any other commodity. (pipeline d'hydrocarbures) 

patlc community has the same meaning as in subsec
tion 2(1) of the Canada National Parks Act. 
(collectivite1 

uranium mill has the meaning assigned by the definition 
mill in section I of the Uranium Mines and Mills Regula
tions. (usine de concentration d'uranium) 

uranium mine has the meaning assigned by the defin
ition mine in section I of the Uranium Mines and Mills 
Regulations. (mine d'uranium) 

water body means any body of water, including a canal, 
a reservoir, an ocean and a wetland, up to the high-water 
mark, but does not include a sewage or waste treatment 
lagoon or a mine tailings pond. (plan d'eau) 

Aircraft Group Number 
(2) For the purpose of these Regulations, an Aircraft 
Group Number refers to the Aircraft Group Number set 
out in Transport Canada's publication, TP 312, 5th edition 
entitled Aerodrome Standards and Recommended 
Practices. 

Physical activities - designated projects 
2 (1 I The physical activities that are set out in the sched
ule are designated for the purpose of the definition desig
nated project in section 2 of the Impact Assessment Act. 

Physical activities that may be excluded 
121 For the purpose of the definition designated project 
in section 2 of the Impact Assessment Act, the physical 
activities that may be designated by the Minister under 
paragraph 112(1)(a.2) of that Act are those referred to in 
section 34, 44 or 45 of the schedule. 

pipeline d'hydrocarbures Pipeline qui est utilise ou des
tine a etre utilise pour le transport d'hydrocarbures, seuls 
ou avec tout autre produit. (oil and gas pipeline) 

plan d'eau S'entend de tout plan d'eau jusqu'a la laisse 
des hautes eaux et vise notamment !es canaux, !es reser
voirs et les oceans, ainsi que les terres humides, mais 
exclut Jes etangs de traitement des eaux usees ou des 
dechets et Jes etangs de residus miniers. (water body) 

puits d'exploration S'entend au sens du para
graphe IOI (I) de la Loi federale sur /es hydrocarbures, 
exception faite des puits de delimitation et des puits 
d' exploitation au sens de ce paragraphe. (exploratory 
well) 

substance nucleaire S'entend au sens de !'article 2 de la 
Loi sur la surete et la reglementation nuc/eaires. (nuclear 
substance) 

tenninal maritime Installation, dont ses aires, structures 
et equipements, qui sert a l'accostage des navires et qui, 
selon le cas : 

a) est liee au mouvement des marchandises entre Jes 
navires et la terre ferme; 

bl est affectee a la reception, a la mise en attente, au 
regroupement et a J'embarquement OU au debarque
ment de passagers transportes par eau. (marine 
terminal) 

usine de concentration d'uranium S' entend au sens 
donne a usine de concentration a !'article 1 du Regle
ment sur /es mines et /es usines de concentration d'ura
nium. (uranium mill) 

zone extracotiere S'entend au sens de !'article 2 de la Loi 
sur la Regie canadienne de l'energie. (offshore area) 

Numeros de groupes d'aeronefs 
(2) Dans le present reglement, !es numeros de groupes 
d'aeronefs sont ceux vises dans la publication de Trans
ports Canada TP 312, 5' edition, intitulee Nonnes rela
tives aux aerodromes et pratiques recommandees. 

Activites concretes - projets designes 
2 (1 I Les activites concretes prevues a !'annexe sont desi
gnees pour !'application de la definition de projet desi
gne a !'article 2 de la Loi sur /'evaluation d'impact. 

Activites concretes susceptibles d'etre exclues 
(2) Pour !'application de la definition de projet designe a 
!'article 2 de la Loi sur /'evaluation d'impact, Jes activites 
concretes qui peuvent etre designees par le ministre en 
vertu de l'alinea 112(1)a.2) de cette Joi sont celles prevues 
aux articles 34, 44 et 45 de !'annexe. 
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Exception 
(3) Subsections (1) and (2) do not apply to a physical 
activity that is a project, as defined in section 66 of the 
Canadian Environmental Assessment Act, 2012, if, before 
the coming into force of the Impact Assessment Act, an 
authority, as defined in that section, has made a deter
mination under section 67 of the Canadian Environ
mental Assessment Act, 2012 or has indicated in writing 
that it has started to make its determination for the pur
pose of that section of whether or not the carrying out of 
the project is likely to cause significant adverse environ
mental effects. 

Period for review of regulations 
3 For the purpose of subsection 111(1) of the Impact 
Assessment Act, the period is five years after the day on 
which these Regulations come into force. 

Project on federal lands or outside Canada 
4 (1) If an authority has, before the coming into force of 
the Impact Assessment Act, indicated in writing that it 
has started to make its determination, for the purpose of 
section 67 or 68 of the Canadian Environmental Assess
ment Act, 2012, of whether or not the carrying out ofa pro
ject is likely to cause significant adverse environmental 
effects, that determination is made under the Canadian 
Environmental Assessment Act, 2012 as if that Act had 
not been repealed. 

Non-application of sections 81 to 91 of the Impact 
Assessment Act 
(2) If, before the coming into force of the Impact Assess
ment Act, an authority has made a determination under 
section 67 or 68 of the Canadian Environmental Assess
ment Act, 2012 with respect to a project, sections 81 to 91 
of the Impact Assessment Act do not apply to that 
project. 

Definition of authority and project 
131 In this section, authority and project have the same 
meaning as in section 66 of the Canadian Environmental 
Assessment Act, 2012. 

S.C.2019,c.28,s. 1 

5 These Regulations come into force on the day on which 
section 1 of An Act to enact the Impact Assessment Act 
and the Canadian Energy Regulator Act, to amend the 
Navigation Protection Act and to make consequential 
amendments to other Acts, comes into force. 

Exception 
131 Les paragraphes (1) et (2) ne visent pas l'activite 
concrete qui est un projet, au sens de !'article 66 de la Loi 
canadienne sur /'evaluation environnementale (2012), a 
l'egard duquel, avant l'entree en vigueur de la Loi sur 
!'evaluation d'impact, une autorite, au sens de cet article, 
a pris une decision en vertu de !'article 67 de la Loi cana
dienne sur !'evaluation environnementale (2012) ou a 
indique par ecrit qu'elle a commence a evaluer, pour !'ap
plication de cet article, si la realisation du projet est sus
ceptible d'entrainer des effets environnementaux negatifs 
importants. 

Delai de revision des reglements 
3 Pour !'application du paragraphe 111(1) de la Loi sur 
!'evaluation d'impact, le delai est de cinq ans apres la date 
d'entree en vigueur du present reglement. 

Projet sur un territoire domanial OU a l'etranger 
4 (1) Si, avant l'entree en vigueur de la Loi sur !'evalua
tion d'impact, une auto rite a indique par ecrit qu' elle a 
commence a evaluer, pour !'application des articles 67 OU 

68 de la Loi canadienne sur !'evaluation environnemen
tale (2012), si la realisation d'un projet est susceptible 
d'entrainer des effets environnementaux negatifs impor
tants, sa decision a cet egard est prise en vertu de cette Joi 
comme si celle-ci n'avait pas ete abrogee. 

Non-application des articles 81 a 91 de la Loi sur 
/'evaluation d'impact 
121 Si, avant l'entree en vigueur de la Loi sur !'evaluation 
d'impact, une autorite a pris une decision a l'egard d'un 
projet, en vertu des articles 67 ou 68 de la Loi canadienne 
sur !'evaluation environnementale (2012), les articles 81 a 
91 de la Loi sur !'evaluation d'impact ne s'appliquent pas 
aceprojet. 

Definitions de autorite et projet 
131 Au present article, autorite et projet s'entendent au 
sens de !'article 66 de la Loi canadienne sur /'evaluation 
environnementale (2012). 

L.C. 2019, ch. 28, art. 1 

5 Le present reglement entre en vigueur a la date d' en tree 
en vigueur de !'article 1 de la Loi edictant la Loi sur !'eva
luation d'impact et la Loi sur la Regie canadienne de 
l'energie, modifi.ant la Loi sur la protection de la naviga
tion et apportant des modifi.cations correlatives a 
d'autres lois. 
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SCHEDULE 

(Section 2) 

Physical Activities 

National Parks and Protected Areas 

1 The construction, operation, decommissioning and 
abandonment in a wildlife area, as defined in section 2 of 
the Wildlife Area Regulations, a migratory bird sanctu
ary, as defined in subsection 2(1) of the Migratory Bird 
Sanctuary Regulations or a protected marine area estab
lished under subsection 4.1 (1) of the Canada Wildlife Act, 
of one of the following: 

(al a new electrical generating facility or electrical 
transmission line; 

(bl a new structure for the diversion of water, includ
ing a new dam, dyke or reservoir; 

(cl a new oil or gas facility or oil and gas pipeline; 

(di a new mine or mill; 

(al a new industrial facility; 

(fl a new canal or lock; 

(gl a new marine terminal; 

(hi a new railway line; 

Iii a new public road or parkway that is intended for 
the passage of motor vehicles; 

Iii a new aerodrome or runway; 

(kl a new waste management facility; 

(I) a new aquaculture facility. 

2 The construction, in a national marine conservation 
area, of a new physical work if the construction is contrary 
to the management plan for that area tabled in or laid 
before each House of Parliament under subsection 9(1) of 
the Canada National Marine Conservation Areas Act or 
subsection 9(1) of the Saguenay-St. Lawrence Marine 
Park Act. 

3 The disposal at sea, in a national marine conservation 
area, of waste or other matter as defined in subsec
tion 122(1) of the Canadian Environmental Protection 
Act, 1999 at a new disposal at sea site or a new part of an 
existing disposal at sea site. 

ANNEXE 

(article 2) 

Activites concretes 

Pares nationaux et aires protegees 

1 La construction, !'exploitation, la desaffectation et la 
fermeture, dans une reserve d'especes sauvages au 
sens de !'article 2 du Reglement sur /es reserves d'especes 
sauvages, dans un refuge d'oiseaux migrateurs au sens 
du paragraphe 2(1) du Reglement sur les refuges d'oi
seaux migrateurs ou dans une zone marine protegee 
constituee en vertu du paragraphe 4.1(1) de la Loi sur /es 
especes sauvages du Canada, selon le cas : 

al d'une nouvelle installation de production d'e!ectri
cite ou d'une nouvelle ligne de transport d'e!ectricite; 

bl d'une nouvelle structure de derivation des eaux, 
notamment d'un nouveau barrage, d'une nouvelle 
digue ou d'un nouveau reservoir; 

cl d'une nouvelle installation petroliere ou gaziere ou 
d'un nouveau pipeline d'hydrocarbures; 

di d'une nouvelle mine ou usine; 

al d'une nouvelle installation industrielle; 

f) d'un nouveau canal ou d'une nouvelle ecluse; 

gl d'un nouveau terminal maritime; 

hi d'une nouvelle ligne de chemin de fer; 

ii d'une nouvelle route ou promenade publique pour la 
circulation de vehicules motorises; 

ii d'un nouvel aerodrome ou d'une nouvelle piste; 

kl d'une nouvelle installation de gestion des dechets; 

I) d'une nouvelle installation d'aquaculture. 

2 La construction, dans une aire marine nationale de 
conservation, d'un nouvel ouvrage lorsque cette construc
tion est contraire au plan directeur depose pour cette aire 
devant chaque chambre du Parlement en vertu du para
graphe 9(1) de la Loi sur /es aires marines nationales 
de conservation du Canada ou en vertu du paragra
phe 9(1) de la Loi sur le pare marin du Saguenay -
Saint-Laurent. 

3 L'immersion de dechets ou autres matieres au sens 
du paragraphe 122(1) de la Loi canadienne sur la protec
tion de l'environnement (1999) dans un nouveau lieu 
d'immersion ou dans une nouvelle partie d'un lieu d'im
mersion existant qui sont situes dans une aire marine 
nationale de conservation. 



2019-08-21 Canada Gazette Part II, Vol. 153, No. 17 Gazette du Canada Partie II, vol. 153, n• 17 SOR/DORS/2019-285 5650 

4 The construction, operation, decommissioning and 
abandonment, in a national marine conservation area, of 
a new pipeline for carrying a substance other than water. 

5 The construction, on land that is managed or adminis
tered by the Parks Canada Agency, of a new physical work, 
if the construction is 

(a) contrary to the management plan for that land that 
is tabled in each House of Parliament under subsec
tion 32(1) of the Parks Canada Agency Act, subsec
tion 11 (I) of the Canada National Parks Act, or subsec
tion 9(1) of the Rouge National Urban Park Act, or to 
a similar plan for the land that is approved by the Min
ister responsible for the Parks Canada Agency; or 

(bl contrary to one of the following guidelines that is 
published by the Parks Canada Agency and that applies 
to that land: 

Iii the Marmot Basin Ski Area Site Guidelines for 
Development and Use dated February 2008, 

(ii) the Mt. Norquay Ski Area Site Guidelines for 
Development and Use dated July 2011, 

(iii) the Lake Louise Ski Area Site Guidelines for 
Development and Use dated July 2015, 

(iv) the Site Guidelines for Development and Use, 
Sunshine Village Ski Resort dated December 14, 
2018. 

8 The construction, operation, decommissioning and 
abandonment, in a national park, of a new dam or struc
ture for the diversion of water for the purpose of supplying 
water outside the park, of recreation or of electrical power 
generation. 

7 The construction, operation, decommissioning and 
abandonment, in a national park, of a structure that is 
required to implement a new agreement made under 
paragraph 10(2)(b) of the Canada National Parks Act. 

8 The expansion, in a national park, of the water supply 
capacity of a structure that was constructed to implement 
an agreement made under paragraph 10(2)(b) of the Can
ada National Parks Act by more than 20%. 

9 The construction, operation, decommissioning and 
abandonment, in Yoho National Park of Canada, Koote
nay National Park of Canada, Banff National Park of Can
ada or Jasper National Park of Canada, outside of a 

4 La construction, I' exploitation, la desaffectation et la 
fermeture, dans une aire marine nationale de conserva
tion, d'un nouveau pipeline destine au transport de 
substances autres que l'eau. 

5 La construction, sur une terre administree ou geree par 
l'Agence Pares Canada, d'un nouvel ouvrage lorsque cette 
construction est, selon le cas : 

a) contraire au plan d.irecteur qui a lite depose pour 
cette terre devant chaque chambre du Parlement au 
titre du paragraphe 32(1) de la Loi sur l'.Agence Pares 
Canada, du paragraphe 11 (I) de la Loi sur les pares 
nationaux du Canada ou du paragraphe 9(1) de la Loi 
sur le pare urbain national de la Rouge ou a un autre 
plan similaire qui a lite approuve pour cette terre par le 
ministre responsable de l'Agence Pares Canada; 

bl contraire a celles parmi !es lignes directrices ci
apres qui s'appliquent a cette terre qui ont lite publiees 
par I' Agence Pares Canada, a savoir : 

Iii !es Lignes directrices pour l'amenagement et 
!'utilisation du territoire de la station de ski Mar
mot Basin de fevrier 2008, 

(ii) !es Lignes directrices pour l'amenagement et 
!'utilisation du territoire de la station de ski Nor
quay de juillet 2011, 

(iii) !es Lignes directrices pour l'amenagement et 
!'utilisation du territoire de la station de ski Lake 
Louise dejuillet 2015, 

(iv) !es Lignes directrices particulieres pour l'ame
nagement et !'utilisation du territoire de la station 
de ski Sunshine Village du 14 decembre 2018. 

8 La construction, !'exploitation, la desaffectation et la 
fermeture, dans un pare national, d'un nouveau barrage 
ou d'une nouvelle structure de derivation des eaux a des 
fins d'approvisionnement en eau hors du pare OU a des 
fins recreatives OU de production d'eJectricite. 

7 La construction, !'exploitation, la desaffectation et la 
fermeture, dans un pare national, d'une structure requise 
pour la mise en reuvre d'un nouvel accord conclu en vertu 
de l'alinea 10(2)b) de la Loi sur les pares nationaux du 
Canada. 

8 L'augmentation dans un pare national de plus de 20 % 
de la capacite d'approvisionnement en eau d'une structure 
construite pour mettre en reuvre un accord conclu en 
vertu de l'alinea 10(2)b) de la Loi sur les pares nationaux 
du Canada. 

9 La construction, I' exploitation, la desaffectation et la 
fermeture d'un nouvel etablissement commercial dans le 
pare national Yoho du Canada, le pare national Kootenay 
du Canada, le pare national Banff du Canada ou le pare 
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commercial ski area referred to in Schedule 5 to the Can
ada National Parks Act and of a park community, of a 
new commercial development that requires the disposal 
or occupation of land that was not previously disposed of 
for the purpose of a commercial development with the 
same or a similar purpose or occupied by such a commer
cial development, if that new commercial development 
has not been subject to strategic environmental assess
ment and public review as part of the park management 
plan tabled in each House of Parliament under subsec
tion 11 (I) of the Canada National Parks Act. 

1D The expansion, in Yoho National Park of Canada, Koo
tenay National Park of Canada, Banff National Park of 
Canada or Jasper National Park of Canada, outside of a 
commercial ski area referred to in Schedule 5 to the Can
ada National Parks Act and of a park community, of an 
existing commercial development that requires the dis
posal or occupation of land that was not previously dis
posed of for the purpose of a commercial development 
with the same or a similar purpose or occupied by such a 
commercial development, if that existing commercial 
development has not been subject to strategic environ
mental assessment and public review as part of a park 
management plan tabled in each House of Parliament 
under subsection 11 (1) of the Canada National Parks Act. 

11 The construction, operation, decommissioning and 
abandonment, in a national park, of either of the following: 

(a) a new railway line; 

(bl a new public road or parkway that is intended for 
the passage of motor vehicles. 

Defence 

12 The low-level flying of military fixed-wing jet aircraft, 
for more than 150 days in a calendar year, as part of a 
training program, at an altitude below 330 m above ground 
level on a route or in an area that was not established 
before October 7, 1994 by or under the authority of the 
Minister of National Defence or the Chief of the Defence 
Staff as a route or area set aside for low-level flying 
training. 

13 The construction and operation of a new military base 
or military station that is established for more than 12 con
secutive months. 

national Jasper du Canada, hors de toute station commer
ciale de ski mentionnee a !'annexe 5 de la Loi sur !es pares 
nationaux du Canada et de toute collectivite, lorsque le 
nouvel etablissement commercial, d'une part, necessite la 
disposition ou !'occupation de terres qui n'ont pas deja fait 
l'objet d'une disposition pour un etablissement commer
cial ayant la meme vocation ou une vocation similaire ou 
n'ont pas ete occupees par un tel etablissement et, d'autre 
part, n'a pas fait l'objet d'une evaluation environnemen
tale strategique ni d'un examen public dans le cadre de 
l'etablissement du plan directeur qui a ete depose devant 
chaque chambre du Parlement pour le pare en cause au 
titre du paragraphe 11 (I) de la Loi sur !es pares nationaux 
du Canada. 

10 L'agrandissement d'un etablissement commercial 
existant, dans le pare national Yoho du Canada, le pare 
national Kootenay du Canada, le pare national Banff du 
Canada ou le pare national Jasper du Canada, hors de 
toute station commerciale de ski mentionnee a !'annexe 5 
de la Loi sur les pares nationaux du Canada et de toute 
collectivite, lorsque l'etablissement commercial, d'une 
part, necessite la disposition ou I' occupation de terres qui 
n'ont pas deja fait l'objet d'une disposition pour un eta
blissement commercial ayant la meme vocation ou une 
vocation similaire ou n'ont pas ete occupees par un tel eta
blissement et, d'autre part, n'a pas fait l'objet d'une eva
luation environnementale strategique ni d'un examen 
public dans le cadre de l'etablissement d'un plan directeur 
depose devant chaque chambre du Parlement pour le pare 
en cause au titre du paragraphe 11(1) de la Loi sur les 
pares nationaux du Canada. 

11 La construction, I' exploitation, la desaffectation et la 
fermeture, dans un pare national, selon le cas : 

a) d'une nouvelle ligne de chemin de fer; 

bl d'une nouvelle route ou promenade publique pour 
la circulation de vehicules motorises. 

Defense 

12 Les vols a basse altitude d'avions a reaction militaires 
a voilure fixe effectues, pendant plus de cent cinquante 
jours au cours d'une annee civile, dans le cadre d'un pro
gramme d'entrainement a une altitude inferieure a 330 m 
au-dessus du niveau du sol sur des routes ou dans des 
zones qui n'ont pas ete etablies comme routes ou zones 
reservees a I' entrainement au vol a basse altitude, avant le 
7 octobre 1994, par le ministre de la Defense nationale ou 
le chef d'etat-major de la Defense, ou sous leur autorite. 

13 La construction et !'exploitation d'une nouvelle base 
ou station militaire qui est mise en place pour plus de 
douze mois consecutifs. 
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14 The expansion of an existing military base or military 
station, if the expansion would result in an increase in the 
area of the military base or military station of 50% or 
more. 

15 The decommissioning and abandonment of an exist
ing military base or military station. 

16 The construction, operation, decommissioning and 
abandonment, outside an existing military base, of a new 
military training area, range or test establishment for 
training or weapons testing that is established for more 
than 12 consecutive months. 

17 The testing of military weapons for more than five 
days in a calendar year in an area other than a training 
area, range or test establishment established before Octo
ber 7, 1994 by or under the authority of the Minister of 
National Defence for the testing of weapons. 

Mines and Metal Mills 

18 The construction, operation, decommissioning and 
abandonment of one of the following: 

(a) a new coal mine with a coal production capacity of 
5 000 t/ day or more; 

(b) a new diamond mine with an ore production cap
acity of 5 000 t/day or more; 

(cl a new metal mine, other than a rare earth element 
mine, placer mine or uranium mine, with an ore pro
duction capacity of 5 000 t/ day or more; 

(di a new metal mill, other than a uranium mill, with 
an ore input capacity of 5 000 t/ day or more; 

(a) a new rare earth element mine with an ore produc
tion capacity of 2 500 t/ day or more; 

(f) a new stone quarry or sand or gravel pit with a pro
duction capacity of 3 500 000 t/year or more. 

19 The expansion of an existing mine, mill, quarry or 
sand or gravel pit in one of the following circumstances: 

(a) in the case of an existing coal mine, if the expansion 
would result in an increase in the area of mining oper
ations of 50% or more and the total coal production 
capacity would be 5 000 tjday or more after the 
expansion; 

14 L'agrandissement d'une base ou station militaire exis
tante qui entrainerait une augmentation de 50 % ou plus 
de la superficie de la base ou de la station. 

15 La desaffectation et la fermeture d'une base ou station 
militaire existante. 

16 La construction, I' exploitation, la desaffectation et la 
fermeture, a l'exterieur d'une base militaire existante, 
d'un nouveau secteur d' entrainement, champ de tir ou 
centre d'essai et d'experimentation militaire pour l'entrai
nement ou l'essai d'armes qui est mis en place pour plus 
de douze mois consecutifs. 

17 L'essai d'armes militaires effectue pendant plus de 
cinq jours au cours d'une annee civile dans toute zone, 
autre qu'un secteur d'entralnement, un champ de tir ou 
un centre d' essai et d' experimentation etabli pour la mise 
a l'essai d'armes, avant le 7 octobre 1994, par le ministre 
de la Defense nationale ou sous son autorite. 

Mines et usines metallurgiques 

18 La construction, !'exploitation, la desaffectation et la 
fermeture, selon le cas : 

a) d'une nouvelle mine de charbon d'une capacite de 
production de charbon de 5 000 t/jour ou plus; 

bl d'une nouvelle mine de diamants d'une capacite de 
production de minerai de 5 000 t/jour ou plus; 

cl d'une nouvelle mine metallifere, autre qu'une mine 
d' elements des terres rares, un placer ou une mine 
d'uranium, d'une capacite de production de minerai de 
5 000 t/jour ou plus; 

di d'une nouvelle usine metaI!urgique, autre qu'une 
usine de concentration d'uranium, d'une capacite d'ad
mission de minerai de 5 000 t/jour ou plus; 

a) d'une nouvelle mine d'elements des terres rares 
d'une capacite de production de minerai de 2 500 t/jour 
ouplus; 

fl d'une nouvelle carriere de pierre, de gravier ou de 
sable d'une capacite de production de 3 500 000 t/an ou 
plus. 

19 L'agrandissement d'une mine, usine ou carriere visee 
ci-apres, dans Jes cas suivants : 

a) s'agissant d'une mine de charbon existante, l'agran
dissement entrainerait une augmentation de l'aire 
d' exploitation miniere de 50 % ou plus et la capacite de 
production totale de charbon de la mine, apres l'agran
dissement, serait de 5 000 t/jour ou plus; 
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(bl in the case of an existing diamond mine if the 
expansion would result in an increase in the area of 
mining operations of 50% or more and the total ore 
production capacity would be 5 000 t/ day or more after 
the expansion; 

(cl in the case of an existing metal mine, other than a 
rare earth element mine, placer mine or uranium mine, 
if the expansion would result in an increase in the area 
of mining operations of 50% or more and the total ore 
production capacity would be 5 000 t/ day or more after 
the expansion; 

(di in the case of an existing metal mill, other than a 
uranium mill, if the expansion would result in an 
increase in the area of mining operations of 50% or 
more and the total ore input capacity would be 5 000 t/ 
day or more after the expansion; 

(al in the case of an existing rare earth element mine if 
the expansion would result in an increase in the area of 
mining operations of 50% or more and the total ore 
production capacity would be 2 500 t/ day or more after 
the expansion; 

(fl in the case of an existing stone quarry or sand or 
gravel pit if the expansion would result in an increase in 
the area of mining operations of 50% or more and the 
total production capacity would be 3 500 000 t/year or 
more after the expansion. 

20 The construction, operation and decommissioning, 
outside the licensed boundaries of an existing uranium 
mine, of a new uranium mine with an ore production cap
acity of 2 500 t/ day or more. 

21 The expansion of an existing uranium mine, if the 
expansion would result in an increase in the area of min
ing operations of 50% or more and the total ore produc
tion capacity would be 2500 t/ day or more after the 
expansion. 

22 The construction, operation and decommissioning, 
outside the licensed boundaries of an existing uranium 
mill, of a new uranium mill with an ore input capacity of 
2 500 t/ day or more. 

23 The expansion of an existing uranium mill, if the 
expansion would result in an increase in the area of min
ing operations of 50% or more and the total ore input cap
acity would be 2 500 t/ day or more after the expansion. 

24 The construction, operation, decommissioning and 
abandonment of a new oil sands mine with a bitumen pro
duction capacity of 10 000 m' /day or more. 

bl s'agissant d'une mine de diamants existante, 
l'agrandissement entrainerait une augmentation de 
l'aire d'exploitation miniere de 50 % ou plus et la capa
cite de production totale de minerai de la mine, apres 
l'agrandissement, serait de 5 000 t/jour ou plus; 

c) s'agissant d'une mine metallifere existante, autre 
qu'une mine d'e!ements des terres rares, un placer ou 
une mine d'uranium, l'agrandissement entrainerait 
une augmentation de l'aire d'exploitation miniere de 
50 % ou plus et la capacite de production totale de 
minerai de la mine, apres l'agrandissement, serait de 
5 000 t/jour ou plus; 

di s'agissant d'une usine metallurgique existante, 
autre qu'une usine de concentration d'uranium, 
l'agrandissement entrainerait une augmentation de 
l'aire d'exploitation miniere de 50 % ou plus et la capa
cite d'admission totale de minerai de l'usine, apres 
l'agrandissement, serait de 5 000 t/jour ou plus; 

al s'agissant d'une mine d'elements des terres rares 
existante, l'agrandissement entrainerait une augmen
tation de l'aire d'exploitation miniere de 50 % ou plus et 
la capacite de production totale de minerai de la mine, 
apres l'agrandissement, serait de 2 500 t/jour ou plus; 

fl s'agissant d'une carriere de pierre, de gravier ou de 
sable existante, l'agrandissement entrainerait une aug
mentation de l'aire d'exploitation miniere de 50 % ou 
plus et la capacite de production totale de la carriere, 
a pres l'agrandissement, serait de 3 500 000 t/ an ou plus. 

20 La construction, I' exploitation et le declassement, a 
l'exterieur des limites autorisOOs d'une mine d'uranium 
existante, d'une nouvelle mine d'uranium d'une capacite 
de production de minerai de 2 500 tjjour ou plus. 

21 L'agrandissement d'une mine d'uranium existante qui 
entrainerait une augmentation de l'aire d' exploitation 
miniere de 50 % ou plus, dans le cas ou la capacite de pro
duction totale de minerai de la mine serait, apres cet 
agrandissement, de 2 500 t/jour ou plus. 

22 La construction, I' exploitation et le declassement, a 
l'exterieur des limites autorisees d'une usine de concen
tration d'uranium existante, d'une nouvelle usine de 
concentration d'uranium d'une capacite d'admission de 
minerai de 2 500 tfjour ou plus. 

23 L'agrandissement d'une usine existante de concentra
tion d'uranium qui entrainerait une augmentation de 
l'aire d'exploitation miniere de 50 % ou plus, dans le cas ou 
la capacite d'admission totale de minerai de l'usine serait, 
apres l'agrandissement, de 2 500 tfjour ou plus. 

24 La construction, !'exploitation, la desaffectation et la 
fermeture d'une nouvelle mine de sables bitumineux 
d'une capacite de production de bitume de 10 000 m' /jour 
ouplus. 
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25 The expansion of an existing oil sands mine, if the 
expansion would result in an increase in the area of min
ing operations of 50% or more and the total bitumen pro
duction capacity would be I 0 000 m' /day or more after the 
expansion. 

Nuclear Facilities, Including Certain 
Storage and Long-term Management 
or Disposal Facilities 

26 The construction, operation and decommissioning of 
one of the following: 

(a) a new facility for the processing, reprocessing or 
separation of isotopes of uranium, thorium, or pluto-
nium, with a production capacity of I 00 t/year or more; 

(b) a new facility for the manufacture of a product 
derived from uranium, thorium or plutonium, with a 
production capacity of I 00 t/year or more; 

(c) a new facility for the processing or use, in a quantity 
greater than 10" Bq per calendar year, of nuclear sub
stances with a half-life greater than one year, other 
than uranium, thorium or plutonium. 

27 The site preparation for, and the construction, oper
ation and decommissioning of, one or more new nuclear 
fission or fusion reactors if 

(a) that activity is located within the licensed bound
aries of an existing Class IA nuclear facility and the new 
reactors have a combined thermal capacity of more 
than 900 MWth; or 

(b) that activity is not located within the licensed 
boundaries of an existing Class IA nuclear facility and 
the new reactors have a combined thermal capacity of 
more than 200 MWth. 

28 The construction and operation of either of the 
following: 

(a) a new facility for the storage of irradiated nuclear 
fuel or nuclear waste, outside the licensed boundaries 
of an existing nuclear facility, as defined in section 2 of 
the Nuclear Safety and Control Act, other than a facil
ity for the on-site storage of irradiated nuclear fuel or 
nuclear waste associated with one or more new fission 
or fusion reactors that have a combined thermal cap
acity ofless than 200 MWth; 

(bl a new facility for the long-term management or dis
posal of irradiated nuclear fuel or nuclear waste. 

25 L'agrandissement d'une mine de sables bitumineux 
existante qui entrainerait une augmentation de l'aire d'ex
ploitation miniere de 50 % ou plus, dans le cas oii. la capa
cite de production totale de bitume de la mine serait, apres 
l'agrandissement, de 10 000 m' /jour ou plus. 

Installations nucleaires, notamment 
certaines installations de stockage et 
certaines installations de gestion ou 
d'evacuation a long terme 

26 La construction, !'exploitation et le declassement, 
selon le cas : 

a) d'une nouvelle installation de traitement, de retrai
tement OU de separation d'isotopes d'uranium, de tho
rium ou de plutonium, d'une capacite de production de 
100 t/ an ou plus; 

bl d'une nouvelle installation de fabrication d'un pro
duit derive de !'uranium, du thorium ou du plutonium, 
d'une capacite de production de 100 t/ an ou plus; 

c) d'une nouvelle installation qui traite ou utilise, en 
une quantite superieure a IO" Bq par annee civile, des 
substances nucleaires, autres que !'uranium, le thorium 
ou le plutonium, ayant une periode radioactive supe
rieure a un an. 

27 La preparation de I' emplacement, la construction, 
!'exploitation et le declassement, selon le cas : 

a) d'un OU de p]usieurs nouveaux reacteurs a fission OU 

a fusion nucleaires d'une capacite thermique cumulee 
de plus de 900 MWth, dans Jes limites autorisees d'une 
installation nucleaire de categorie IA existante; 

b) d'un OU de p]usieurs nouveaux reacteurs a fission OU 

a fusion nucleaires d'une capacite thermique cumulee 
de plus de 200 MWth, hors des limites autorisees d'une 
installation nucleaire de categorie IA existante. 

28 La construction et I' exploitation, selon le cas : 

a) d'une nouvelle installation de stockage de combus
tibles nucleaires irradies ou de dechets nucleaires, hors 
des limites autorisees d'une installation nucleaire -
au sens de !'article 2 de la Loi sur la sflrete et la regle
mentation nuc!eaires - existante, autre qu'une instal
lation de stockage sur place de combustibles nucleaires 
irradies ou de dechets nucleaires associee a un ou 
p]usieurs nouveaux reacteurs a fission OU a fusion 
nucleaires d'une capacite thermique cumulee de moins 
de200MWth; 

bl d'une nouvelle installation de gestion ou d'evacua
tion a long terme de combustibles nucleaires irradies 
ou de dechets nucleaires. 
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29 The expansion of an existing facility for the long-term 
management or disposal of irradiated nuclear fuel or 
nuclear waste, if the expansion would result in an increase 
in the area of the facility, at ground level, of 50% or more. 

Oil, Gas and Other Fossil Fuels 

30 The construction, operation, decommissioning and 
abandonment of a new fossil fuel-fired power generating 
facility with a production capacity of 200 MW or more. 

31 The expansion of an existing fossil fuel-fired power 
generating facility, if the expansion would result in an 
increase in production capacity of 50% or more and a total 
production capacity of 200 MW or more. 

32 The construction, operation, decommissioning and 
abandonment of a new in situ oil sands extraction facility 
that has a bitumen production capacity of 2 000 m' /day or 
more and that is 

(a) not within a province in which provincial legisla
tion is in force to limit the amount of greenhouse gas 
emissions produced by oil sands sites in the province; 
or 

(bl within a province in which provincial legislation is 
in force to limit the amount of greenhouse gas emis
sions produced by oil sands sites in the province and 
that limit has been reached. 

33 The expansion of an existing in situ oil sands extrac
tion facility, if the expansion would result in an increase in 
bitumen production capacity of 50% or more and a total 
bitumen production capacity of 2 000 m' /day or more, if 
the facility is 

(a) not within a province in which provincial legisla
tion is in force to limit the amount of greenhouse gas 
emissions produced by oil sands sites in the province; 
or 

(bl within a province in which provincial legislation is 
in force to limit the amount of greenhouse gas emis
sions produced by oil sands sites in the province and 
that limit has been reached. 

34 The drilling, testing and abandonment, in an area set 
out in one or more exploration licences issued in accord
ance with the Canada Petroleum Resources Act, the 
Canada-Newfoundland and Labrador Atlantic Accord 
Implementation Act or the Canada-Nova Scotia Offshore 
Petroleum Resources Accord Implementation Act, of off
shore exploratory wells in the first drilling program, as 

29 L'agrandissement d'une installation existante de 
gestion OU d'evacuation a Jong terme de combustibles 
nucleaires irradies ou de dechets nucleaires qui entraine
rait une augmentation de 50 % ou plus de l'aire au niveau 
du sol occupee par !'installation. 

Petrole, gaz et autres combustibles 
fossiles 

30 La construction, !'exploitation, la desaffectation et 
la fermeture d'une nouvelle installation de production 
d'energie alimentee par un combustible fossile d'une 
capacite de production de 200 MW ou plus. 

31 L'agrandissement d'une installation existante de pro
duction d'energie alimentee par un combustible fossile 
qui entrainerait une augmentation de la capacite de pro
duction de 50 % ou plus et porterait sa capacire de produc
tion totale a 200 MW OU plus. 

32 La construction, I' exploitation, la desaffectation et la 
fermeture d'une nouvelle installation d'extraction in situ 
de sables bitumineux d'une capacite de production de 
bitume de 2 000 m' /jour ou plus qui est, selon le cas : 

a) ailleurs que dans une province ou une limite des 
emissions de gaz a effet de serre pour Jes sites de sables 
bitumineux de la province est etablie en vertu de la 
Iegislation en vigueur de cette province; 

bl dans une province ou une telle limite ainsi etablie a 
lite atteinte. 

33 L'agrandissement d'une installation d'extraction in 
situ existante de sables bitumineux qui entrainerait une 
augmentation de la capacite de production de bitume de 
50 % ou plus et qui porterait la capacite de production 
totale de bitume a 2 000 m' /jour OU plus, ]orsque !'installa
tion est, selon le cas : 

a) ailleurs que dans une province ou une limite des 
emissions de gaz a effet de serre pour Jes sites de sables 
bitumineux de la province est etablie en vertu de la 
legislation en vigueur de cette province; 

bl dans une province ou une telle limite ainsi etablie a 
lite atteinte. 

34 Le forage, la mise a l'essai et la fermeture de puits 
d'exploration qui sont situes au large des c6tes et qui font 
partie du premier programme de forage - au sens du 
paragraphe 1(1) du Reglement sur le forage et la pro
duction de petrole et de gaz au Canada, DORS/2009-
315, dans une zone visee par un ou plusieurs pennis de 
prospection octroyes conformement a la Loi federale sur 
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defined in subsection 1(1) of the Canada Oil and Gas 
Drilling and Production Regulations, SOR/2009-315. 

35 The construction, installation and operation of a new 
offshore floating or fixed platform, vessel or artificial 
island used for the production of oil or gas. 

36 The decommissioning and abandonment of an exist
ing offshore floating or fixed platform, vessel or artificial 
island used for the production of oil or gas that is pro
posed to be disposed of or abandoned offshore or con
verted on site to another role. 

37 The construction, operation, decommissioning and 
abandonment of one of the following: 

(al a new oil refinery, including a heavy oil upgrader, 
with an input capacity of 10 000 m' /day or more; 

(bl a new facility for the production of liquid petrol
eum products from coal with a production capacity of 
2 000 m' /day or more; 

(cl a new sour gas processing facility with a sulphur 
inlet capacity of 2 000 t/ day or more; 

(di a new facility for the liquefaction, storage or regasi
fication ofliquefied natural gas, with a liquefied natural 
gas processing capacity of 3 000 t/ day or more or a 
liquefied natural gas storage capacity of 136 000 m' or 
more; 

(al a new petroleum storage facility with a storage cap
acity of 500 000 m' or more; 

(fl a new natural gas liquids storage facility with a stor
age capacity of I 00 000 m' or more. 

36 The expansion of one of the following: 

(al an existing oil refinery, including a heavy oil 
upgrader, if the expansion would result in an increase 
in input capacity of 50% or more and a total input cap
acity of 1 O 000 m' /day or more; 

(bl an existing facility for the production of liquid pet
roleum products from coal, if the expansion would 
result in an increase in production capacity of 50% or 
more and a total production capacity of 2 000 m' /day or 
more; 

les hydrocarbures, a la Loi de mise en aruvre de !'Accord 
at/antique Canada - Terre-Neuve-et-Labrad.or OU a la 
Loi de mise en aruvre de !'Accord Canada - Nouvelle
Ecosse sur les hydrocarbures extracotiers. 

35 La construction, la mise sur pied et !'exploitation 
d'une nouvelle plate-forme flottante ou fixe, d'un nouveau 
navire ou d'une nouvelle ile artificielle qui sont situes au 
large des c0tes et qui sont utilises pour la production de 
petrole ou de gaz. 

36 La desaffectation et la fermeture d'une plate-forme 
flottante ou fixe existante, d'un navire existant ou d'une ile 
artificielle existante qui sont au large des ciltes et qui sont 
utilises pour la production de petrole ou de gaz, dans le 
cas ou il est propose d' en disposer ou de Jes former au 
large des c0tes, ou d'en modifier la vocation sur place. 

37 La construction, !'exploitation, la desaffectation et la 
fermeture, selon le cas : 

al d'une nouvelle raffinerie de petrole, y compris une 
usine de valorisation d'huile lourde, d'une capacite 
d'admission de 10 000 m'/jour ou plus; 

bl d'une nouvelle installation de production de pro
duits petroliers liquides, a partir du charbon, d'une 
capacite de production de 2 000 m' /jour ou plus; 

cl d'une nouvelle installation de traitement de gaz 
sulfureux d'une capacite d'admission de soufre de 
2 000 t/jour ou plus; 

di d'une nouvelle installation de liquefaction, de 
stockage ou de regazeification de gaz nature! liquefie 
d'une capacite de traitement de gaz nature! liquefie de 
3 000 t/jour ou plus ou d'une capacite de stockage de 
gaz nature! liquefie de 136 ooo m' ou plus; 

al d'une nouvelle installation de stockage de petrole 
d'une capacite de stockage de 500 000 m' ou plus; 

f) d'une nouvelle installation de stockage de liquides 
de gaz nature! d'une ca pa cite de stockage de I 00 000 m' 
ouplus. 

38 L'agrandissement d'une raffinerie ou d'une installa
tion ci-apres qui, selon le cas : 

al s'agissant d'une raffinerie de petrole existante, y 
compris une usine de valorisation d'huile lourde, 
entrainerait une augmentation de la capacite d'admis
sion de 50 % ou plus et porterait sa capacite d'admis
sion totale a 10 000 m' /jour OU plus; 

bl s'agissant d'une installation existante de production 
de produits petroliers liquides, a partir du charbon, 
entrainerait une augmentation de la capacite de pro
duction de 50 % ou plus et porterait sa capacite de pro
duction totale a 2 000 m' /jour OU p]us; 
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(c) an existing sour gas processing facility, if the expan
sion would result in an increase in sulphur inlet cap
acity of 50% or more and a total sulphur inlet capacity 
of 2 000 tf day or more; 

(d) an existing facility for the liquefaction, storage or 
regasification of liquefied natural gas, if the expansion 
would result in an increase in the liquefied natural gas 
processing or storage capacity of 50% or more and a 
total liquefied natural gas processing capacity of 
3 000 t/ day or more or a total liquefied natural gas stor
age capacity of 136 000 m' or more, as the case may be; 

(e) an existing petroleum storage facility, if the expan
sion would result in an increase in storage capacity of 
50% or more and a total storage capacity of 500 000 m' 
or more; 

(fl an existing natural gas liquids storage facility, if the 
expansion would result in an increase in storage cap
acity of 50% or more and a total storage capacity of 
100 000 m' or more. 

Electrical Transmission Lines and 
Pipelines 

39 The construction, operation, decommissioning and 
abandonment of either of the following: 

(a) a new international electrical transmission line 
with a voltage of 345 kV or more that requires a total of 
75 km or more of new right of way; 

(b) a new interprovincial power line designated by an 
order under section 261 of the Canadian Energy Regu
lator Act. 

40 The construction, operation, decommissioning and 
abandonment of a new offshore oil and gas pipeline, other 
than a flowline as defined in subsection 2(1) of the Can
ada Oil and Gas Installations Regulations. 

41 The construction, operation, decommissioning and 
abandonment of a new pipeline, as defined in section 2 of 
the Canadian Energy Regulator Act, other than an off
shore pipeline, that requires a total of 75 km or more of 
new right of way. 

Renewable Energy 

42 The construction, operation, decommissioning and 
abandonment of one of the following: 

(a) a new hydroelectric generating facility with a pro
duction capacity of 200 MW or more; 

c) s'agissant d'une installation existante de traite
ment de gaz sulfureux, entrainerait une augmentation 
de la capacite d'admission de soufre de 50 % ou plus 
et porterait sa capacite d'admission totale de soufre a 
2 000 t/jour ou plus; 

d) s'agissant d'une installation existante de liquefac
tion, de stockage ou de regazeification de gaz nature] 
liquefie, entrainerait une augmentation de la capacite 
de traitement ou de stockage de gaz nature! liquefie de 
50 % ou plus et porterait, selon le cas, sa capacite de 
traitement totale a 3 000 t/jour OU plus OU Sa capacite 
de stockage totale a 136 000 m' OU plus; 

e) s'agissant d'une installation existante de stockage 
de petrole, entra!nerait une augmentation de la capa
cite de stockage de 50 % ou plus et porterait sa capacite 
de Stockage totale a 500 000 m' OU plus; 

f) s'agissant d'une installation existante de stockage de 
liquides de gaz nature!, entra!nerait une augmentation 
de la capacite de stockage de 50 % ou plus et porterait 
sa capacite de stockage totale a 100 000 m' ou plus. 

Lignes de transport d'electricite et 
pipelines 

39 La construction, !'exploitation, la desaffectation et la 
fermeture, selon le cas : 

a) d'une nouvelle ligne intemationale de transport 
d' eJectricite d'une tension de 345 kV OU plus qui neces
site une nouvelle emprise d'une longueur de 75 km ou 
plus; 

bl d'une nouvelle ligne interprovinciale designee par 
decret au titre de !'article 261 de la Loi sur la Regie 
canadienne de l'energie. 

40 La construction, I' exploitation, la desaffectation et la 
fermeture d'un nouveau pipeline d'hydrocarbures qui est 
situe au large des ciltes, autre qu'une conduite d'ecoule
ment au sens du paragraphe 2(1) du Reglement sur /es 
installations petrolieres et gazieres au Canada. 

41 La construction, I' exploitation, la desaffectation et la 
fermeture d'un nouveau pipeline au sens de !'article 2 de 
la Loi sur la Regie canadienne de l'energie, autre qu'un 
pipeline au large des elites, qui necessite une nouvelle 
emprise d'une longueur de 75 km ou plus. 

Energia renouvelable 

42 La construction, !'exploitation, la desaffectation et la 
fermeture, selon le cas : 

a) d'une nouvelle installation hydroelectrique; 
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(bl a new in-stream tidal power generating facility with 
a production capacity of 15 MW or more; 

(cl a new tidal power generating facility that is not an 
in-stream tidal power generating facility. 

43 The expansion of one of the following: 

(al an existing hydroelectric generating facility if the 
expansion would result in an increase in production 
capacity of 50% or more and a total production capacity 
of 200 MW or more; 

(bl an existing in-stream tidal power generating facil
ity, if the expansion would result in an increase in pro
duction capacity of 50% or more and a total production 
capacity of 15 MW or more; 

(cl an existing tidal power generating facility that is 
not an in-stream tidal power generating facility, if the 
expansion would result in an increase in production 
capacity of 50% or more. 

44 The construction, operation, decommissioning and 
abandonment in an offshore area or in boundary water of 
a new wind power generating facility that has 10 or more 
wind turbines. 

45 The expansion in an offshore area or in boundary 
water of an existing wind power generating facility, if the 
expansion would result in an increase in production cap
acity of 50% or more and a total number of wind turbines 
of 10 or more. 

Transport 

46 The construction, operation, decommissioning and 
abandonment of one of the following: 

(al a new aerodrome with a runway length of 1 000 m 
or more; 

(bl a new aerodrome that is capable of serving aircraft 
of Aircraft Group Number IIIA or higher; 

(cl a new runway at an existing aerodrome with a 
length of 1 000 m or more. 

47 The operation of an existing runway 

(al that was not capable of serving aircraft of Aircraft 
Group Number IHA and becomes capable of serving 
aircraft of Aircraft Group Number IHA or higher; or 

bl d'une nouvelle installation de production d'energie 
hydrolienne d'une capacite de production de 15 MW ou 
plus; 

cl d'une nouvelle installation de production d'energie 
maremotrice autre qu'une installation de production 
d'energie hydrolienne. 

43 L'agranclissement d'une installation ci-apres qui, 
selon le cas : 

al s'agissant d'une installation hydroelectrique exis
tante, entra!nerait une augmentation de la capacite de 
production de 50 % ou plus et porterait sa capacite de 
production totale a 200 MW OU plus; 

bl s'agissant d'une installation existante de production 
d' energie hydrolienne, entra!nerait une augmentation 
de la capacite de production de 50 % ou plus et porterait 
sa capacite de production totale a 15 MW OU plus; 

cl s'agissant d'une installation existante de production 
d'energie maremotrice autre qu'une installation de 
production d'energie hydrolienne, entrainerait une 
augmentation de la capacite de production de 50 % ou 
plus. 

44 La construction, I' exploitation, la desaffectation et la 
fermeture, dans une zone extraciltiere ou dans des eaux 
limitrophes, d'une nouvelle installation de production 
d'energie eolienne qui comprend dix eoliennes OU plus. 

45 L'agranclissement, dans une zone extraciltiere ou dans 
des eaux limitrophes, d'une installation existante de pro
duction d'energie eolienne qui entra!nerait une augmen
tation de la capacite de production de 50 % ou plus et qui 
porterait le nombre d'eoliennes comprises dans !'installa
tion a dix OU p]us. 

Transports 

46 La construction, !'exploitation, la desaffectation et la 
fermeture, selon le cas : 

al d'un nouvel aerodrome dote d'une piste de 1 000 m 
ouplus; 

bl d'un nouvel aerodrome capable de desservir des 
aeronefs appartenant a un numero de groupe d'aero
nefs IIIA OU plus; 

cl d'une nouvelle piste d'un aerodrome existant d'une 
longueur de 1 000 m ou plus. 

47 L'exploitation d'une piste existante, dans !es cas 
suivants: 

al si la piste n'avait pas la capacite de desservir des 
aeronefs appartenant au numero de groupe 
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(bl that was capable of serving aircraft of an Aircraft 
Group Number IHA or higher and becomes capable of 
serving aircraft of any higher Aircraft Group Number. 

48 The construction, operation, decommissioning and 
abandonment of either of the following: 

(al a new international or interprovincial bridge or 
tunnel; 

(bl a new bridge over the St. Lawrence Seaway. 

49 The construction, operation, decommissioning and 
abandonment of either of the following: 

(al a new canal; 

(bl a new lock or associated structure that controls 
water levels in navigable water. 

50 The construction, operation, decommissioning and 
abandonment of a new permanent causeway with a con
tinuous length of 400 m or more through navigable water. 

51 The construction, operation, decommissioning and 
abandonment of a new all-season public highway that 
requires a total of75 km or more of new right of way. 

52 The construction, operation, decommissioning and 
abandonment of a new marine terminal designed to han
dle ships larger than 25 000 DWT. 

53 The expansion of an existing marine terminal, if the 
expansion requires the construction of a new berth 
designed to handle ships larger than 25 000 DWT and, if 
the berth is not a permanent structure in the water, the 
construction of a new permanent structure in the water. 

54 The construction, operation, decommissioning and 
abandonment of either of the following: 

(al a new railway line that is capable of carrying freight 
or of carrying passengers between cities and requires a 
total of 50 km or more of new right of way; 

(bl a new railway yard with a total area of 50 ha or 
more. 

d'aeronefs IIIA et qu'elle acquiert la capacite de desser
vir des aeronefs appartenant a un numero de groupe 
d'aeronefs IIIA ou plus; 

bl si la piste avait la capacite de desservir des aeronefs 
appartenant a un numero de groupe d'aeronefs IHA OU 

plus et qu'elle acquiert la capacite de desservir des 
aeronefs appartenant a un numero de groupe d'aero
nefs plus e!eve. 

48 La construction, I' exploitation, la desaffectation et la 
fermeture, selon le cas : 

al d'un nouveau pont ou tunnel international ou 
interprovincial; 

bl d'un nouveau pont enjambant la Voie maritime du 
Saint-Laurent. 

49 La construction, !'exploitation, la desaffectation et la 
fermeture, selon le cas : 

al d'un nouveau canal; 

bl d'une nouvelle ecluse ou d'une nouvelle structure 
connexe pour contriller le niveau d'eau dans des eaux 
navigables. 

50 La construction, I' exploitation, la desaffectation et 
la fermeture d'une nouvelle chaussee permanente conti
nue d'une longueur de 400 m ou plus a travers des eaux 
navigables. 

51 La construction, !'exploitation, la desaffectation et la 
fermeture d'une nouvelle voie publique utilisable en toute 
saison qui necessite une nouvelle emprise d'une longueur 
de75km. 

52 La construction, !'exploitation, la desaffectation et la 
fermeture d'un nouveau terminal maritime con~u pour 
recevoir des navires de plus de 25 000 TPL. 

53 L'agrandissement d'un terminal maritime existant qui 
necessite la construction d'un nouveau poste d'accostage 
con~u pour recevoir des navires de plus de 25 000 TPL et, 
si le poste d'accostage n'est pas une structure perrnanente 
dans l'eau, la construction d'une nouvelle structure per
manente dans l'eau. 

54 La construction, I' exploitation, la desaffectation et la 
fermeture, selon le cas : 

al d'une nouvelle ligne de chemin de fer pouvant effec
tuer le transport de marchandises ou le transport ferro
viaire interurbain de voyageurs qui necessite un total 
de 50 km ou plus de nouvelle emprise; 

bl d'une nouvelle gare de triage d'une superficie totale 
de 50 ha ou plus. 
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55 The expansion of an existing railway yard, if the 
expansion would result in an increase of its total area by 
50% or more and a total area of 50 ha or more. 

Hazardous Waste 

56 The construction, operation, decommissioning and 
abandonment of a new facility that is not more than 500 m 
from a natural water body and is used exclusively for the 
treatment, incineration, disposal or recycling of hazard
ous waste. 

57 The expansion of an existing facility that is not more 
than 500 m from a natural water body and is used exclu
sively for the treatment, incineration, disposal or recyc
ling of hazardous waste, if the expansion would result in 
an increase in hazardous waste input capacity of 50% or 
more. 

Water Projects 

56 The construction, operation, decommissioning and 
abandonment of a new dam or dyke on a natural water 
body, if the new dam or dyke would result in the creation 
of a reservoir with a surface area that would exceed the 
annual mean surface area of the natural water body by 
I 500 ha or more. 

59 The expansion of an existing dam or dyke on a natural 
water body, if the expansion would result in an increase in 
the surface area of the existing reservoir of 50% or more 
and an increase of I 500 ha or more in the annual mean 
surface area of that reservoir. 

60 The construction, operation, decommissioning and 
abandonment of a new structure for the diversion of 
I 0 000 000 m' /year or more of water from a natural water 
body into another natural water body. 

61 The expansion of an existing structure for the diver
sion of water from a natural water body into another nat
ural water body, if the expansion would result in an 
increase in diversion capacity of 50% or more and a total 
diversion capacity of I 0 000 000 m' /year or more. 

55 L'agrandissement d'une gare de triage existante qui 
entrainerait une augmentation de 50 % ou plus de la 
superficie totale de la gare et qui porterait sa superficie 
totale a 50 ha OU plus. 

Dechets dangereux 

56 La construction, I' exploitation, la desaffectation et la 
fermeture d'une nouvelle installation qui est situee a 
500 m ou moins d'un plan d'eau nature! et qui est utilisee 
exclusivement pour le traitement, !'incineration, !'elimi
nation ou le recyclage de decbets dangereux. 

57 L'agrandissement d'une installation existante qui est 
situee a 500 m ou moins d'un plan d'eau nature! et qui est 
utilisee exclusivement pour le traitement, !'incineration, 
J' elimination OU ]e recyc]age de dechets dangereux, dans ]e 
cas ou cet agrandissement entrainerait une augmentation 
de la capacite d'admission de dechets dangereux de 50 % 
ouplus. 

Amenagement hydraulique 

58 La construction, !'exploitation, la desaffectation et la 
fermeture, dans un plan d' eau nature!, d'un nouveau bar
rage ou d'une nouvelle digue lorsque le nouveau barrage 
ou la nouvelle digue en cause entrainerait la creation d'un 
reservoir d'une superficie depassant de I 500 ha ou plus la 
superficie moyenne annuelle du plan d'eau nature!. 

59 L'agrandissement, dans un plan d'eau nature!, d'un 
barrage existant ou d'une digue existante qui entrainerait 
une augmentation de 50 % ou plus de la superficie du 
reservoir existant et de I 500 ha ou plus de la superficie 
moyenne annuelle de ce reservoir. 

6D La construction, I' exploitation, la desaffectation et la 
fermeture d'une nouvelle structure destinee a la deriva
tion de 10 000 000 m'/an ou plus d'eau d'un plan d'eau 
nature! dans un autre. 

61 L'agrandissement d'une structure existante destinee 
a la derivation d'eau d'un plan d'eau nature! dans un 
autre, dans le cas ou cet agrandissement entrainerait 
une augmentation de la capacite de derivation de 50 % 
OU p]us et porterait ]a capacite de derivation totaJe a 
10 000 000 m' /an ou plus. 
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REGULATORY IMPACT ANALYSIS 
STATEMENT 

(This statement is not part of the Regulations.) 

Executive summary 

Issues: The new Impact Assessment Act (IAA) replaces 
the previous Canadian Environmental Assessment 
Act, 2012 (CEAA 2012) in order to support public trust, 
protect the environment, advance reconciliation with 
Indigenous peoples, so that good projects get built and 
create jobs and economic opportunities for Canadians. 

Under the IAA, federal impact assessments are done on 
designated projects, which are designated either by 
regulation (or by the Minister of Environment and Cli
mate Change). The Physical Activities Regulations 
(commonly known as the Project Llst) is the regulation 
that designates those projects. It provides clarity and 
certainty as to which projects are subject to the IAA and 
is required to properly implement the federal impact 
assessment process. The Government committed to 
updating the Project Llst. 

Description: The Project Llst prescribes the physical 
activities that constitute a "designated project" which 
may require an impact assessment under the !AA. It 
consists of a list of physical activities with, in some 
cases, associated size thresholds or exemption criteria, 
for both new projects and expansion of existing pro
jects. Any individual project that matches the descrip
tion of a physical activity set out in an entry on the Pro
ject List would be a designated project and may be 
subject to the impact assessment provisions of the IAA. 

Rationale: The objective of the Project List is to iden
tify those major projects with the greatest potential for 
adverse effects on areas of federal jurisdiction related 
to the environment, so that they can enter into the 
impact assessment process. The Project Llst was 
developed using a criteria-based approach, using the 
previous list under the CEAA 2012 as a starting point, 
in consultation with expert government departments. 
A Discussion Paper on the Proposed Project List was 
published for public consultation in May 2019. The 
changes to the Project List are not expected to signifi
cantly change the total number of projects that are sub
ject to federal impact assessment annually compared to 
the number under the CEAA 2012. The Agency's analy
sis suggests there would likely be a small decrease in 
the number of projects that may be required to undergo 
federal impact assessment on an annual basis (up to 
five fewer projects per year). 
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RESUME DE L'ETUDE D'IMPACT DE LA 
REGLEMENTATION 

(Le present resume ne fait pas partie du R6glement.) 

Resume 

Enjeux : Le gouvemement a cree la nouvelle Loi sur 
/'evaluation d'impact (LEI), qui remplace la Loi cana
dienne sur !'evaluation environnementale (2012) 
[LCEE de 2012] precedente, dans le but de soutenir la 
confiance du public, de proteger l'environnement, de 
favoriser la reconciliation avec Jes peuples autochtones 
et de veiller a ce que de hons projets soient realises et 
qu'ils creent des emplois et offrent des possibilites eco
nomiques aux Canadiens. 

En vertu de la LEI, !es evaluations d'impact :federales 
portent Sur des projets designes par un reg]ement OU 

par le ministre de !'Environnement et du Changement 
climatique. Le Reglement sur /es activites concretes 
(generalement appe!e Llste des projets) est le regle
ment qui designe ces projets. Indiquant avec clarte et 
certitude quels projets sont soumis a la LEI, ii est 
necessaire a la mise en reuvre adequate du processus 
federal d'evaluation d'impact. Le gouvemement s'est 
engage a mettre a jour la Liste des projets. 

Description : La Llste des projets prescrit Jes activites 
concretes qui constituent des « projets designes » pou
vant necessiter une evaluation d'impact en vertu de 
la LEI. Elle consiste en une liste d'activites concretes 
qui, dans certains cas, comporte Jes seuils de taille ou 
!es criteres d'exemption qui leur sont associes, tant 
pour !es nouveaux projets que pour l'elargissement de 
projets existants. Tout projet individuel correspondant 
a la description d'une activite concrete figurant dans 
une entree de la Llste des projets serait un projet desi
gne et pourrait @tre soumis aux dispositions sur !'eva
luation d'impact de la LEI. 

Justification : La Llste des projets a pour but de deter
miner quels grands projets sont Jes plus susceptibles de 
causer des effets negatifs dans des domaines de compe
tence federale en ce qui conceme l'environnement, 
pour que ceux-ci soient pris en compte dans le proces
sus d'evaluation d'impact. La Liste des projets a ete ela
boree selon une approche fondee sur des criteres, a 
partir de la liste precedente etablie en vertu de la LCEE 
de 2012, en consultation avec Jes autres ministeres 
competents. Un Document de travail sur la liste des 
projets proposee a ete publie pour consultation 
publique en mai 2019. On ne s'attend pas ace que Jes 
modifications a la Liste des projets changent sensible
ment le nombre total de projets soumis annuellement a 
!'evaluation d'impact federale par rapport au nombre 
sous la LCEE de 2012. Selon !'analyse de l'Agence, ii y 
aurait probablement une petite baisse du nombre de 
projets qui devraient faire l'objet, chaque annee, d'une 
evaluation d'impact federale (jusqu'a cinq projets de 
moins par annee). 
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Issues 

The IAAreplaces the CEAA2012 and establishes an impact 
assessment process to serve as a project planning tool, 
which takes into consideration the whole range of environ
mental, health, social and economic effects of projects. 
The new regime shifts away from decisions based solely 
on the significance of adverse environmental effects and 
will focus instead on whether the adverse effects in areas 
of federal jurisdiction are in the public interest. The Pro
ject List is required for implementation of the IAA, as it 
prescribes projects that may be subject to the impact 
assessment provisions of the IAA. 

Background 

In the 2015 Speech from the Throne, the Government of 
Canada committed to introducing a new environmental 
assessment process. The government launched a compre
hensive process in June 2016 to review existing laws and 
seek Canadians' input on how to improve environmental 
and regulatory processes. The review involved over 
14 months of public, stakeholder and Indigenous consul
tations, expert panel reports and parliamentary studies 
and two parliamentary committees who heard from 
industry representatives, provincial and territorial author
ities, Indigenous peoples, scientists, academics and the 
public from coast to coast. 

As a result of the review, An Act to enact the Impact 
Assessment Act and the Canadian Energy Regulator Act, 
to amend the Navigation Protection Act and to make con
sequential amendments to other Acts (Bill C-69) received 
royal assent on June 21, 2019, with the IAA set to come 
into force on a date to be determined by the Governor in 
Council. 

The new impact assessment process will be led by the 
Impact Assessment Agency of Canada (the Agency). Simi
lar to the process under the CEAA 2012, impact assess
ments under the IAA are conducted for proposed physical 
activities that are "designated," either through regulation 
(i.e. the Project List) or by the Minister of the Environ
ment and Climate Change. Under the IAA, the authority to 
make the regulation that designates physical activities is 
with the Governor in Council. 

The Minister of Environment and Climate Change con
tinues to have the power to designate projects not on the 
Project List if, in the Minister's opinion, the project may 
cause adverse effects within federaljurisdiction or adverse 
direct or incidental effects, or if public concern related to 
those effects warrants a designation. 

Enjeux 

La LEI remplace la LCEE de 2012 et etablit un processus 
d'evaluation d'impact qui servira d'outil de planification 
qui prendra en compte !'ensemble des effets des projets 
sur I' environnement, la sante, la societe et I' economie. Le 
nouveau regime d' evaluation d'impact s' eloignera des 
decisions fondees uniquement sur !'importance des effets 
et se concentrera plurot sur la question de savoir si Jes 
effets negatifs dans !es domaines de competence federale 
reperes pour un projet sont dans l'interet du public. La 
Liste des projets est requise pour la mise en reuvre de 
la LEI, puisqu'elle prescrit Jes projets qui peuvent etre 
soumis aux dispositions sur !'evaluation d'impact de la 
LEI. 

Contexte 

Dans le discours du Trllne de 2015, le gouvernement du 
Canada s'est engage a presenter un nouveau processus 
d'evaluation environnementale. En juin 2016, le gouver
nement a lance un processus complet pour examiner !es 
lois actuelles et obtenir !es commentaires des Canadiens 
sur la maniere d'ameJ.iorer les processus environnemen
taux et reglementaires. L'examen a necessite plus de 
14 mois de consultations aupres du public, des interve
nants et des Autochtones, des rapports de comites d'ex
perts et des etudes parlementaires. En outre, deux comi
tes parlementaires ont entendu le temoignage de 
representants de l'industrie, des autorites provinciales et 
territoriales, des peuples autochtones, de scientifiques, 
d'universitaires et du public partout au pays. 

A la suite de !'examen, la Loi edictant la Loi sur !'evalua
tion d'impact et la Loi sur la Regie canadienne de !'ener
gie, modifiant la Loi sur la protection de la navigation et 
apportant des modifications correlatives d d'autres lois 
(projet de Joi C-69) a re~u la sanction royale le 21juin2019. 
La LEI devrait entrer en vigueur a la date qui sera deter
minee par la gouverneure en conseil. 

Le nouveau processus d'evaluation d'impact relevera de 
l'Agence canadienne d'evaluation d'impact O'Agence). 
Semblable au processus realise en vertu de la LCEE 
de 2012, !'evaluation d'impact realisee en vertu de la LEI 
vise Jes activites concretes proposees qui sont « desi
gnees », que ce soit par un reglement (c'est-ii-dire la Llste 
des projets) ou par le ministre de !'Environnement et du 
Changement climatique. En vertu de la LEI, le pouvoir 
d'etablir le reglement qui designe Jes activites concretes 
est detenu par le gouverneur en conseil. 

Le ministre de !'Environnement et du Changement clima
tique continue d'avoir le pouvoir de designer des projets 
ne figurant pas sur la Liste des projets si, a son avis, le 
projet peut avoir des effets negatifs dans un domaine de 
competence federale OU des effets negatifs directs OU 

accessoires, ou si Jes preoccupations du public lilies ii ces 
effets justifient une designation. 

bgabel
Line

bgabel
Line
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Projects that are not designated on the Project List will 
continue to be subject to other regulatory regimes, includ
ing assessment and oversight by provinces or territories 
or by a federal lifecycle regulator, where required. 

Objective 

The objective of the Project List is to capture those major 
projects with the greatest potential for adverse effects in 
areas of federal jurisdiction related to the environment, so 
that they can enter into the impact assessment process. 
The Project List also provides certainty and clarity to pro
ponents as to which projects are subject to the IAA. 

Description 

The Project List prescribes the physical activities that con
stitute a "designated project'' which may require an impact 
assessment under the IAA. It consists of a list of physical 
activities with, in some cases, associated size thresholds, 
including thresholds for both new and existing projects. 
Most entries contain thresholds in order to focus on those 
projects with the greatest potential for effects. To provide 
clarity, thresholds use metrics that are known during the 
planning phase (e.g. measures of size such as production 
capacity or project area). 

Any individual project that matches the description of 
a project type and exceeds the established threshold set 
out in the Project List would be a designated project and 
would be subject to the IAA. As an example, based on 
the Project List entry included in the regulation, a new 
hydroelectricity-generating project with a planned pro
duction capacity of 300 MW would be a designated pro
ject, as it exceeds the 200 MW threshold. 

Some project types may also have conditions that would 
exclude certain projects from being a designated project. 
For example, an offshore exploratory well proposed in an 
area with a completed regional assessment, and which 
meets the conditions for exemption set out by the Minis
ter, would not be a designated project, and would not be 
subject to the IAA. These projects would not enter into the 
early planning phase. 

Schedule to the Regulations 

The Schedule to the Project List contains entries that 
describe the types of physical activities considered "desig
nated projects" for the purpose of the IAA. 

The previous Project List under the CEAA 2012 provided a 
starting point. The following section details the changes in 
the new Project List under IAA. 

Les projets qui ne sont pas designes sur la Liste des projets 
continueront d'etre soumis aux autres regimes de regle
mentation, notamment a !'evaluation et a la surveillance 
de la part des provinces ou territoires ou d'un organisme 
federal de reglementation du cycle de vie, le cas echeant. 

Objectif 

La Liste des projets a pour but de saisir Jes grands projets 
qui sont Jes plus susceptibles de causer des effets negatifs 
dans des domaines de competence federa!e en ce qui 
conceme I' environnement, pour que ceux-ci soient pris en 
compte dans le process us d' evaluation d'impact. La Liste 
des projets indique en outre aux promoteurs, avec clarte 
et certitude, quels projets sont soumis a la LEI. 

Description 

La Liste des projets prescrit Jes activites concretes qui 
constituent des « projets designes » pouvant necessiter 
une evaluation d'impact en vertu de la LEI. Elle consiste 
en une liste d'activites concretes qui, dans certains cas, 
comporte Jes seuils de taille qui leur sont associes, tant 
pour Jes nouveaux projets que pour I' elargissement de 
projets existants. La plupart des entrees contiennent des 
seuils permettant de determiner quels projets sont Jes 
plus susceptibles de causer des effets. A des fins de clarte, 
Jes seuils utilisent des mesures qui sont connues des la 
phase de planification (mesures de taille comme la capa
cite de production ou la zone du projet, par exemple). 

Tout projet individuel correspondant a la description d'un 
type de projet et depassant le seuil etabli dans la Liste des 
projets serait un projet designe et done soumis a la LEI. A 
titre d'exemple, d'apres l'entree de la Liste des projets 
incluse dans le reglement, un nouveau projet hydroelec
trique dont la capacite de production prevue est de 
300 MW serait un projet designe, puisqu'il depasse le seuil 
de200MW. 

Par ailleurs, certains types de projets peuvent comporter 
des conditions qui Jes empechent d'etre des projets desi
gnes. A titre d'exemple, un puits d'exploration au large des 
rotes, propose dans une zone OU une evaluation regionale 
a ete realisee, et qui repond aux criteres d'exemption defi
nis par le ministre, ne serait pas un projet designe et ne 
serait pas soumis a la LEI. Ces projets n'entameraient pas 
la phase de planification. 

Annexe du reglement 

L'annexe de la Liste des projets contient des entrees qui 
decrivent Jes types d'activites concretes qui sont conside
rees comme des « projets designes » aux termes de la LEI. 

La precedente Liste des projets etablie en vertu de la LCEE 
de 2012 a servi de point de depart. La section suivante pre
sente Jes details des modifications integrees a la nouvelle 
Liste des projets etablie en vertu de la LEI. 
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a. New project types added to the Project List 

The following new project types were added based on 
their potential for adverse environmental effects in areas 
of federal jurisdiction and are now designated projects 
subject to the IAA. 

• New wind power-generating facility with 10 or more 
wind turbines that is located in an offshore area (as 
defined under the Canadian Energy Regulator Act) or 
boundary waters (as defined under the Canada Water 
Act); or 

expansion of an existing wind power-generating facil
ity that is located in an offshore area (as defined under 
the Canadian Energy Regulator Act) or boundary wat
ers (as defined under the Canada Water Act) that 
would result in an increase in the number of turbines of 
50% or more and a total of 10 or more wind turbines. 

However, there is an exemption for projects proposed 
in an area for which a regional assessment has been 
carried out when the Minister has identified the project 
type by separate regulation per paragraph 112(1)(a.2) 
of the IAA and the proposed project meets the condi
tions for exemption established by the Minister in those 
regulations. If these criteria are met, these projects 
would not be designated projects. 

As there is currently no regional assessment for off
shore wind power projects, this exemption condition 
would only apply in the future, if and when, an appro
priate regional assessment is completed. 

• New in situ oil sands extraction facility (where bitumen 
is extracted in place rather than by mining) that has 
bitumen production capacity of 2 000 m' per day or 
more; or 

expansion of an existing in situ oil sands facility that 
would result in an increased production capacity of 
50% or more and a total bitumen production capacity of 
2 000 m' per day or more. 

However, there is an exemption for facilities in a prov
ince that has legislation in force to limit the amount of 
greenhouse gases released from oil sands sites, pro
vided that provincial limit has not been reached. 

• New permanent causeway that is 400 m in continuous 
length or more through navigable water (as defined in 
section 2 of the Canadian Navigable Waters Act). 

• New entries for federal protected areas that expand 
both the types of protected areas, and the range of 
activities in them that are now subject to the IAA, in 

a. Nouveaux types de projets ajoutes a la Liste des 
pro jets 

Les nouveaux types de projets suivants ont ete ajoutes 
selon ]es risques d' effets environnementaux negatifs dans 
des domaines de competence federale et sont maintenant 
des projets designes soumis a la LEI. 

• Une nouvelle installation de production d'energie 
eolienne comportant 10 turbines ou plus situee dans 
une zone extraootiere (tel que definie par la Loi sur la 
Regie canadirmne de !'energie [LRCE]) ou dans des 
eaux limitrophes (telles que definies par la Loi sur /es 
ressources en eau du Canada); ou 

l'agrandissement d'une installation existante de pro
duction d'energie eolienne situee dans une zone extra
ootiere (tel que defini par la LRCE) ou dans des eaux 
limitrophes (telles que definies par la Loi sur /es res
sources en eau du Canada) qui entrainerait une aug
mentation du nombre de turbines de 50 % ou plus et un 
total de 10 turbines eoliennes OU p)us. 

II ya toutefois une exemption pour !es projets proposes 
dans une region qui a fait ]'obj et d'une evaluation regio
nale lorsque le ministre a determine le type de projet 
par reglement en vertu de l'alinea 112(1)a.2) de la LEI 
et qu'ils sont conformes aux conditions d'exemption 
etablies par le ministre dans ce reglement. Si ces cri
teres sont satisfaits, ces projets ne seraient pas des pro
jets designes. 

Puisqu'il n'y a actuellement aucune evaluation regio
nale pour des projets d'energie eolienne extraootiers, ce 
critere d'exemption ne s'appliquerait que dans l'even
tualite ou une evaluation regionale appropriee serait 
realisee. 

• Une nouvelle installation d'extraction de sables bitumi
neux in situ ( ou le bitume est extrait sur place plut6t 
que par activite miniere) d'une capacite de production 
de bitume de 2 000 m' /jour ou plus; ou 

l'agrandissement d'une installation existante de sables 
bitumineux in situ qui entrainerait une augmentation 
de la capacite de production de 50 % ou plus et une 
capacite de production totale de bitume de 2 000 m' / 
jour ou plus. 

II y a toutefois une exemption pour !es installations 
situees dans une province ou une Joi limitant la quan
tite de gaz a effet de serre emis par ]es sites de sables 
bitumineux est en vigueur, dans la mesure ou cette 
limite provinciale n'a pas ete atteinte. 

• Une nouvelle chaussee permanente d'une longueur 
continue de 400 m OU plus a travers des eaux navigabJes 
(telles que definies a !'article 2 de la Loi sur /es eaux 
navigables canadiennes). 

• Les nouvelles entrees pour !es aires protegees federales 
qui elargissent a la fois Jes types d'aires protegees et 
l'eventail d'activites dans celles-ci qui sont maintenant 



2019-08-21 Canada Gazette Part II, Vol. 153, No. 17 Gazette du Canada Partie II, vol. 153, n• 17 SOR/DORS/2019-285 5665 

order to support their conservation objectives, 
including 

new physical work and specific activities in national 
parks or land administered or managed by the Parks 
Canada Agency, as described in the regulation; 

new physical work and specified activities in national 
marine conservation areas, as described in the regu
lation; and 

the previous entry for projects within a wildlife area 
(as defined in section 2 of the Wildlife Area Regu
lations) or a migratory bird sanctuary has been 
expanded to now include protected marine areas 
established under the Canada Wildlife Act. The list 
of new project types subject to the IAA if proposed 
in one of these protected areas or a migratory bird 
sanctuary now includes aquacolture facility. 

b. Project types with changed descriptions 

These project types continue to be designated projects 
under IAA, but the descriptions in the entries have been 
changed from what it was under the previous CEAA 2012 
to better focus on projects with the greatest potential for 
adverse environmental effects in areas of federal 
jurisdiction. 

• For electrical transmission lines, changes align the Pro
ject List with the definition of transmission lines under 
Canadian Energy Regulator Act to maintain the same 
treatment of these projects as under the CEAA 2012. 
Under the CEAA 2012, transmission lines were linked 
to the National Energy Board when they were "regu
lated under the National Energy Board Act or the Can
ada Oil and Gas Operations Act." 

• The entry for new marine terminal designed to handle 
ships larger than 25 000 owr no longer contains 
exemptions for when the terminal "is located on lands 
that are routinely and have been historically used as a 
marine terminal or that are designated for such use in a 
land-use plan that has been the subject of public con
sultation." Historical use may not be consistent with 
the proposed corrent use and there are no consistent 
requirements for land-use plans. 

A marine terminal expansion entry is also added to 
clarify what kinds of expansion to existing projects 
would require assessment, namely those that involve 
adding a new berth for ships larger than 25 000 owr 
and that involves a new permanent structure in the 
water. 

soumises a la LEI, dans le but d'appuyer leurs objectifs 
de conservation, notamment : 

Les nouveaux ouvrages et activites particuliers dans 
des pares nationaux ou sur des terres qui sont admi
nistrees ou gerees par I' Agence Pares Canada, 
comme le decrit le reglement. 

Les nouveaux ouvrages et activites particuliers dans 
des aires marines nationales de conservation, 
comme le decrit le reglement. 

L'entree precedente pour Jes projets situes dans 
une reserve d'especes sauvages (telle que definie a 
!'article 2 du Reglement sur les reserves d'especes 
sauvages) ou dans un refuge d'oiseaux migrateurs 
a ete actualisee et comprend maintenant Jes zones 
marines protegees etablies en vertu de la Loi sur /es 
especes sauvages du Canada. La liste des nouveaux 
types de projets soumis a la LEI s'ils sont proposes 
dans l'une de ces aires protegees ou un refuge d'oi
seaux migrateurs comprend maintenant Jes installa
tions d'aquaculture. 

b. Types de projets dont la description a change 

Ces types de projets continuent d'etre des projets designes 
en vertu de la LEI, mais la description figurant dans ]es 
entrees a ete changee par rapport ace qu'elle etait en vertu 
de la precedente LCEE de 2012 afin de mieux cibler Jes 
projets Jes plus susceptibles de causer des effets environ
nementaux negatifs dans des domaines de competence 
federale. 

• En ce qui conceme Jes lignes de transport d'electricite, 
Jes modifications harmonisent la Liste des projets avec 
la definition de lignes de transport par la LRCE pour 
que ces projets soient traites de la m@me far,;on qu'en 
vertu de la LCEE de 2012. En vertu de la LCEE de 2012, 
Jes lignes de transport etaient liees a !'Office national de 
l'energie lorsqu'elles etaient « regies par la Loi sur l'Qf
fice national de l'energie ou la Loi sur les operations 
petrolieres au Canada ». 

• L' entree pour un nouveau terminal maritime con~ 
pour recevoir des navires de plus de 25 000 TPL ne 
contient plus Jes exemptions si le terminal « est situe 
sur des terres qui sont utilisees de far,;on courante 
comme terminal maritime et qui l'ont ete par le passe 
ou que destine a une telle utilisation un plan d'utilisa
tion des terres ayant fait l'objet de consultations 
publiques ». L'utilisation historique ne cadre peut-@tre 
pas avec !'utilisation actuelle proposee et ii n'y a aucone 
exigence constante pour Jes plans d'utilisation des 
terres. 

Une entree sur l'agrandissement d'un terminal mari
time a ete ajoutee pour preciser quels types d'agrandis
sements aux projets existants exigeraient une evalua
tion, nommement ceux qui comprennent l'ajout d'un 
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• The entcy for new railway yard now has a threshold 
based on total area (50 hectares or more) rather than 
on the length of track. 

An expansion entcy was added to capture an expansion 
of an existing railway yard that would result in 50% 
increase in area or more and a total area of 50 hectares 
or more. 

• The entcy for new aerodrome is now focused on those 
designed to handle larger aircraft defined as a new 

(a) aerodrome with a runway length of I 000 m or more; 

(b) aerodrome that is capable of serving larger aircraft 
(Aircraft Group Number IHA or higher); or 

(c) runway with a length of I 000 m or more at an exist
ing aerodrome. 

An expansion entcy was added for existing runways 
that are expanded to serve aircraft meeting certain 
characteristics (Aircraft Group Number IHA or higher). 

This is a change from the previous entcy, which cap
tured all airports, aerodromes located in built-up areas 
of cities and towns and all-season runways of I 500 m 
or more. 

• The entcy on liquefied petroleum gas storage facility is 
now focused on natural gas liquids. 

• The entcy on fossil fuel-fired electrical generating 
facility is now focused on any fossil fuel-fired power 
generating facility and would capture both facilities 
generating electricity and those generating mechanical 
power. 

• For a new hazardous waste facility, only a facility pro
posed to be built within 500 m of a natural waterbody 
would be subject to the IAA. The expansion entry was 
similarly changed. 

• For offshore exploratory wells, the focus remains on 
"the first drilling program in an area set out in one or 
more exploration licences issued" in accordance with 

the Canada-Newfoundland and Labrador Atlantic 
Accord Implementation Act, 

nouveau poste d'accostage con~u pour des navires de 
plus de 25 000 TPL et necessitant une nouvelle struc
ture permanente dans I' eau. 

• L'entree pour une nouvelle gare de triage a maintenant 
un seuil base sur la superficie totale (50 hectares ou 
plus) plut6t que sur la longueur de voie. 

Une entree sur l'agrandissement d'une gare de triage a 
lite ajoutee pour saisir l'agrandissement d'une gare de 
triage existante qui entra!nerait une augmentation de 
la superficie de 50 % ou plus et une superficie totale de 
50 hectares ou plus. 

• L' entree pour un nouvel aerodrome met main tenant 
!'accent sur ceux qui sont con~ pour de plus gros 
aeronefs, c'est-a-dire: 

a) Jes nouveaux aerodromes dotes d'une piste d'une 
longueur de 1 000 m ou plus; 

b) Jes nouveaux aerodromes capables de desservir des 
aeronefs appartenant a un numero de groupe d'aero
nefs IIIA ou superieur; 

c) une nouvelle piste d'une longueur d'au moins 1 000 m 
dans un aerodrome existant. 

Une entree pour l'agrandissement a lite ajoutee pour 
des pistes existantes qui sont agrandies pour desservir 
des aeronefs qui repondent a certaines caracteristiques 
(groupe d'aeronefs IIIA ou superieur). 

C'est un changement par rapport a l'entree precedente 
qui saisissait tous Jes aeroports, Jes aerodromes situes a 
l'interieur de la zone batie d'une ville et Jes pistes utili
sables en toute saison depassant 1 500 m. 

• L' entree sur Jes installations de stockage de gaz de 
petrole liquefie est maintenant centree sur Jes liquides 
de gaz nature!. 

• L'entree sur Jes installations de production d'electricite 
alimentee par un combustible fossile est maintenant 
centree sur Jes installations de production d'energie ali
mentee par un combustible fossile et comprend Jes ins
tallations qui generent de l'electricite et celles qui 
generent de la puissance mecanique. 

• En ce qui conceme une nouvelle installation pour 
diichets dangereux, seule une installation proposee a 
moins de 500 m d'un plan d'eau nature! serait soumise 
a la LEI. L'entree pour l'agrandissement a lite modifiee 
de la mfune fa~n. 

• En ce qui conceme Jes puits d'exploration au large des 
rotes, !'accent reste mis sur «le premier programme de 
forage dans une zone visee par un ou plusieurs permis 
de prospection octroyes » conformement a : 
• la Loi de mise en reuvre de /'.Accord at/antique 

Canada - Terre-Neuve-et-Labrador, 
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the Canada-Nava Scotia Offshore Petroleum 
Resources Accord Implementation Act, or 

the Canada Petroleum Resources Act. 

However, there is an exemption for projects proposed 
in an area for which a regional assessment has been 
carried out when the Minister has identified the project 
type by separate regulation per paragraph 112(l)(a.2) 
of the IAA and the proposed project meets the condi
tions for exemption established by the Minister in those 
regulations. If these criteria are met, these projects 
would not be designated projects. 

c. Project types with decreased threshold 

For some project types, the description remains the same 
as under the CEAA 2012, but the size threshold above 
which they are considered to be designated projects was 
"decreased" under the IAA in recognition of uncertainty of 
the potential effects for these novel project types. 

• The production capacity threshold for in-stream tidal 
power-generating facility was decreased from 50 MW 
to 15 MW. The same change was made in the corres
ponding expansion entry. 

• The production capacity threshold of 5 MW for a tidal 
power-generating facility, other than an in-stream 
tidal power facility, was removed (i.e. any project 
regardless of size would be subject to the IAA). This 
would include, for example, tidal range technology that 
uses dams, lagoons and barrages to trap water. The 
same change was made in the corresponding expansion 
entry. 

d. Project types with increased threshold 

For some project types, the description remains the same 
as under the CEAA 2012, but the size threshold above 
which they are considered to be designated projects was 
"increased" under the IAA to better focus on major pro
jects with the greatest potential for adverse environmental 
effects in areas of federal jurisdiction. 

• The threshold for international or interprovincial pipe
lines, excluding offshore pipelines, was increased from 
40 km of new pipe to 75 km of pipeline in new right of 
way. 

• The threshold for all-season public highway was 
increased from 50 km to 75 km of new right of way. 

• For rail, the focus was narrowed to address freight or 
intercity passenger railway line and the threshold was 
increased from 32 km to 50 km of new right of way. 

la Loi de mise en aruvre de /'Accord Canada -
Nouvelle-Ecosse sur /es hydrocarbures extracotiers, 

la Loifederale sur les hydrocarbures. 

II ya toutefois une exemption pour Jes projets proposes 
dans une region qui a fait l'objet d'une evaluation regio
nale lorsque le ministre a determine le type de projet 
par reglement en vertu de l'alinea 112(l)a.2) de la LEI 
et que Jes projets proposes sont conformes aux condi
tions d'exemption etablies par le ministre dans ce 
reglement. Si ces criteres sont satisfaits, ces projets ne 
seraient pas des projets designes. 

c. Types de projets dont le seuil a ete abaisse 

Pour certains types de projets, la description demeure la 
meme que dans la LCEE de 2012, mais le seuil de taille au
dela duquel i1s sont consideres comme projets designes a 
ete « abaisse » en vertu de la LEI pour tenir compte de 
!'incertitude des effets potentiels de ces nouveaux types de 
projets. 

• Dans le cas d'une installation de production d' energie 
hydrolienne, le seuil de la capacite de production est 
passe de 50 ii 15 MW. Le meme changement a ete apporte 
dans l'entree sur l'agrandissement correspondante. 

• Pour toute autre installation de production d' energie 
maremotrice, autre qu'une installation d' energie 
hydrolienne, le seuil de capacite de production de 
5 MW a ete elimine (autrement dit, tout projet, quelle 
que soit sa taille, serait soumis ii la LEI). Cela inclurait 
par exemple la technologie de mamage qui fait appel ii 
des barrages et ii des lagons pour emprisonner I' eau. Le 
meme changement a ete apporte dans I' en tree sur 
l'agrandissement correspondante. 

d. Types de projets dont le seuil a ete augmente 

Pour certains types de projets, la description demeure la 
m@me que dans la LCEE de 2012, mais le seuil de taille au
dela duquel i1s sont consideres comme projets designes a 
ete « augmente » en vertu de la LEI, afin de mieux cibler 
Jes projets Jes plus susceptibles de causer des effets envi
ronnementaux negatifs dans des domaines de competence 
federale. 

• Dans le cas d'un pipeline international ou interprovin
cial d'hydrocarbures, autre qu'un pipeline au large des 
ootes, le seuil est passe de 40 km de nouveau pipeline a 
75 km de pipeline dans une nouvelle emprise. 

• En ce qui conceme une voie publique utilisable en 
toute saison, le seuil est passe de 50 a 75 km de nouvelle 
em prise. 

• En ce qui a trait aux chemins de fer, on se limitera 
maintenant aux lignes de chemin de fer pouvant effec
tuer le transport de marchandises ou le transport ferro
viaire interurbain de voyageurs et le seuil est passe de 
32 a 50 km de nouvelle emprise. 
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• The threshold for all mining types, including metal 
mills, was increased to 5 000 t per day or more, with the 
exception of 

rare earth element mines, uranium mines and uran
ium mills which had thresholds increased to 2 500 t 
per day, and 

stone quarry or sand or gravel pits which maintained 
the existing threshold of 3 500 000 t per year. 

Gold mines are now treated the same as other metal 
mines (i.e. 5 000 t per day threshold), and no separate 
gold mine entry is needed. 

• Nuclear fission or fusion reactor, or reactors, now have 
a threshold for cumulative thermal capacity of more 
than 

900 MWth, if on a site that is within the boundaries 
of an existing licensed Class IA nuclear facility, or 

200 MWth on a site that is not within the boundaries 
of an existing licensed Class IA nuclear facility. 

Previously all nuclear reactors would have been desig
nated projects, regardless of size and location. 

In addition, the entry for a new facility for the storage 
of irradiated nuclear fuel or nuclear waste, which is not 
within a licensed, existing nuclear facility, was amended 
to exclude an on-site storage facility that is associated 
with new reactor(s) that have a combined capacity of 
less than 200 MWth. 

e. Project Types removed from the Project List 

The following project types under the CEAA 2012 are no 
longer included and are not designated projects under the 
IAA, as it was determined that they did not meet the 
threshold of projects with the greatest potential for effects 
in federal jurisdiction related to the environment. 

• Decommissioning and abandonment of an existing 
pipeline, other than an offshore pipeline. These pro
jects would continue to be regulated by the Canadian 
Energy Regulator and the effects associated with these 
phases would be assessed when a new pipeline project, 
that meets the threshold, is assessed. 

• Railway line designed for trains that have an average 
speed of 200 km/h or more, as such projects are likely 
to be captured under the general railway line entry. 

• New apatite mines and the expansion of existing apa
tite mines, as the effects of these mines are generally 
lower than those of other mining types. 

• Tons Jes types d'exploitation miniere, notamment 
Jes mines metalliferes, ont vu leur seuil augmenter a 
5 000 t/jour OU plus, a !'exception des : 

mines d'eiements des terres rares, des mines d'ura
nium et des usines de concentration d'uranium qui 
ont vu leur seuil augmenter a 2 500 t/jour, 

carrieres de pierre, de gravier ou de sable, dont le 
seuil a ete maintenu a 3 500 000 t/annee. 

Les mines d' or sont main tenant traitees comme Jes 
autres mines de metaux (seuil de 5 000 t/jour), et 
aucune entree separee n'est necessaire pour Jes mines 
d'or. 

• Les reacteurs a fission OU a fusion nucleaire, OU reac
teurs, ont maintenant un seuil pour une capacite ther
mique cumulative de plus de : 

• 900 MWth, si le reacteur est situe sur un site a l'inte
rieur des limites autorisees d'une installation 
nucleaire de categorie IA existante, 

• 200 MWth, si le reacteur est situe sur un site a l'exte
rieur des limites autorisees d'une installation 
nucleaire de categorie IA existante. 

Auparavant, tons !es reacteurs auraient lite des projets 
design es, peu importe la taille et I' emplacement. 

En outre, l'entree sur une nouvelle installation de stoc
kage de combustibles nucleaires irradies ou de dechets 
nucleaires, hors des limites autorisees d'une installa
tion nucleaire, a lite modifiee pour exclure Jes installa
tions de stockage sur place associees a un ou a plusieurs 
nouveaux reacteurs d'une capacite thermique cumulee 
de moins de 200 MWth. 

e. Types de projets retires de la Liste des projets 

Les types de projets suivants vises par la LCEE de 2012 ne 
sont plus inclus et ne sont pas des projets designes en 
vertu de la LEI, puisqu'il a lite determine qu'ils n'attei
gnaient plus le seuil des projets Jes plus susceptibles de 
causer des effets dans des domaines de competence fede
rale lies a l'environnement. 

• Desaffectation et fermeture d'un pipeline existant, 
autre qu'un pipeline au large des ootes. Ces projets 
continueraient d'etre regis par la Regie canadienne de 
l'energie et Jes effets associes aces etapes seraient eva
lues lorsqu'un nouveau projet de pipeline qui atteint le 
seuil serait evalue. 

• Ligne de chemin de fer con~ue pour des trains dont la 
vitesse moyenne est de 200 km/h ou plus, car ces pro
jets sont susceptibles d'etre evalues par l'entree de la 
ligne de chemin de fer generale. 

• Nouvelles mines d'apatite et agrandissement de mines 
d'apatite existantes, car Jes effets de ces mines sont 
generalement plus faibles que ceux d'autres types de 
mines. 
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• Expansion entries for facilities that process nuclear 
substances and for nuclear reactors. These projects 
would continue to be regulated by the Canadian Nuclear 
Safety Commission (CNSC), and the impact assess
ment process would add little value alongside their 
existing processes. 

The remaining project types retained the same entry as 
under the CEAA 2012, although some had technical chan
ges to the language used in the entry, including liquefied 
natural gas, dams and dykes, and canals and locks. 

Changes to definitions 

For some project types, associated definitions were 
changed to provide better clarity, including 

• changes to the definition of new right of way to clarify 
that the intent is to address projects that are not along
side and contiguous to existing linear projects; 

• changes to the definition of marine terminal to clarify 
the scope of its application to the marine terminal 
facility; 

• the definition of hazardous waste does not include 
nuclear substances, domestic waste water or anything 
collected from households in the course of regular 
municipal waste collection services; and 

• new definitions were added for boundary water, dis
posal at sea, international electrical transmission line, 
navigable water, national marine conservation area, 
national park, offshore area and park community, 
which cite the relevant Acts. 

Transitional provisions 

In addition to the transitional provisions included in 
the IAA, the regulation includes transitional provisions 
for projects on federal lands or outside Canada conducted 
under the CEAA 2012. These provisions would exclude 
these projects from the requirements of the IAA and see 
these reviews of these projects are continued and com
pleted under the CEAA 2012 if, before the coming into 
force of the IAA, a federal authority has 

• made a determination with respect to the project under 
section 67 or68 of the CEAA2012; or 

• indicated in writing that it has commenced a review of 
the project in order to make such a determination. 

Regulatory development 

Consultation 

Discussions on the Project List began during the govern
ment's review of the environmental assessment process, 

• Entrees sur l'agrandissement des installations qui 
traitent des substances nucleaires et des reacteurs 
nucleaires. Ces projets continueraient d'etre regis par 
la Commission canadienne de surete nucleaire (CCSN) 
et le processus d'evaluation d'impact n'apporterait pas 
de valeur supplementaire ii. leur processus existant. 

Les types de projets qui restent ont conserve la meme 
entree que dans la LCEE de 2012, meme si le langage tech
nique de certaines entrees a change, notamment dans Jes 
cas suivants : gaz nature! liquefie, barrages et digues, et 
canaux et ecluses. 

Modifications apportees aux definitions 

Pour certains types de projets, Jes definitions qui leur sont 
associees ont ete modifiees afin de Jes rendre plus claires, 
notamment: 

• une modification apportee a la definition de nouvelle 
emprise pour indiquer clairement que l'intention est de 
traiter Jes projets qui ne sont pas situes le long d'un 
projet lineaire existant ni contigu a celui-ci; 

• une modification apportee a la definition de terminal 
maritime pour clarifier la portee de son application ii. 
un terminal maritime; 

• la definition de dechets dangereux exclut Jes substances 
nucleaires et Jes eaux usees domestiques ainsi que toute 
matiere enlevee dans le cours normal de l'enlevement 
des ordures menageres par Jes services municipaux; 

• de nouvelles definitions ont ete ajoutees pour Jes eaux 
limitrophes, !'immersion, la ligne internationale de 
transport d'electricite, Jes eaux navigables, aire marine 
nationale de conservation, pare national, zone extraco
tiere et collectivite, qui citent Jes lois pertinentes. 

Dispositions transitoires 

Outre Jes dispositions transitoires de la LEI, le reglement 
prevoit des mesures transitoires pour Jes projets sur Jes 
terres domaniales ou ii. l'etranger en vertu de la LCEE de 
2012. Ces dispositions excluent ces projets des exigences 
de la LEI et prevoient que I' evaluation de ces projets se 
poursuive en vertu de la LCEE de 2012, si avant l'entree en 
vigueur de la LEI, une autorite federale a : 

• pris une decision ii. I' egard du projet, en vertu des 
articles 67 ou 68 de la LCEE de 2012; 

• indique par ecrit qu'elle a commence a evaluer le projet 
pour preodre une telle decision. 

~laboration de la reglementation 

Consultation 

Des discussions sur la Llste des projets ont commence 
durant !'examen par le gouvernement du processus 
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through consultation with stakeholders, Indigenous 
groups and the expert panel review, which led to the 
development of the IAA. 

A Consultation Paper on Approach to Revising the Project 
Llst was published and made available online for public 
comment between February 8 to June 1, 2018. The com
ment period was extended from 60 days to over three 
months in response to calls from stakeholders that addi
tional time was needed to respond. An email was sent out 
to stakeholders, including over 1 000 Indigenous groups, 
advising them of the opportunity to provide feedback on 
the approach. In total, almost 100 submissions were 
received from industry; Indigenous groups; environ
mental, non-governmental organizations; provinces and 
territories; the United States Environmental Protection 
Agency (U.S. EPA); and individual Canadians. The con
sultation paper sought comments on the proposed 
approach to creating the new Project List. Many submis
sions, however, also provided comments on specific pro
ject types, including on whether or not they should be 
included on the Project List and recommendations on 
thresholds and exclusion criteria. The consultation paper 
also sought and received feedback on the frequency for 
future reviews of the Project List. 

In addition, officials from the Agency and other govern
ment departments held approximately 100 meetings to 
discuss different aspects of the IAA, including the Project 
Llst, with industry (including representatives from at least 
15 large companies and 10 industry associations), Indigen
ous organizations (at least 35), environmental organiza
tions (15) and provincial and territorial officials. As well, 
sessions on the approach to revising the Project Llst were 
held with the Minister's Multi-Interest Advisory Commit
tee (MIAC) that was established to provide advice on 
design and implementation of the IAA and consists of rep
resentatives from Indigenous communities; industry; 
environmental, non-governmental organizations, and 
with a network of environmental assessment practitioners 
from provinces and territories. 

A public consultation on the Discussion Paper on the Pro
posed Project Llstwas held from May 1toMay31,2019.As 
of June 7, 2019, the Agency had received 127 written sub
missions from Indigenous groups (34); industry (53); 
environmental, non-governmental organizations (20); 
provincial/territorial or municipal governments (6); and 
from individual Canadians (14). In addition, 32 meetings 
were held to directly engage on the proposed Project Llst. 

d'evaluation environnementale qui a mene a !'elaboration 
de la LEI, par le biais de consultations aupres des interve
nants, des peuples autochtones et du comite d'experts. 

Un Document de consultation sur l'approche relative a la 
modification de la liste des projets a ete publie pour 
recueillir Jes commentaires du public du 8 fevrier au 
1~juin2018. La periode de commentaires, qui devait durer 
60 jours, a ete prolongee, a plus de trois mois, en reponse 
a des demandes d'intervenants qui soutenaient que du 
temps supplementaire etait necessaire pour repondre. Un 
courriel a ete transmis aux intervenants, notamment a 
plus de 1 000 groupes autochtones, Jes informant qu'ils 
avaient !'occasion de fournir une retroaction sur l'ap
proche. En tout, pres de 100 memoires ont ete transmis 
par l'industrie, des groupes autochtones, des organisa
tions non gouvernementales de l'environnement, des pro
vinces et territoires, !'Environmental Protection Agency 
(EPA) des Etats-Unis et des Canadiens. Le document de 
consultation a permis de solliciter des commentaires sur 
l'approche proposee pour la creation de la nouvelle Liste 
des projets. De nombreux memoires, toutefois, ont aussi 
fourni des commentaires sur des types de projets particu
liers, notamment 3. savoir si ceux-ci devaient ou non figu
rer sur la Llste des projets, ainsi que des recommanda
tions quant aux seuils et aux criteres d'exclusion. Le 
document de consultation a en outre sollicite et recueilli 
des commentaires sur la frequence des evaluations futures 
de la Liste des projets. 

En outre, Jes representants de l'Agence et d'autres minis
teres du gouvernement ont tenu environ 100 reunions afin 
de discuter des differents aspects de la LEI, y compris la 
Liste des projets, avec l'industrie (notamment des repre
sentants d'au moins 15 grandes entreprises et de 10 asso
ciations de l'industrie), des organisations autochtones (au 
moins 35), des organisations environnementales (15) et 
des representants provinciaux et territoriaux. De plus, des 
seances sur l'approche relative a la modification de la 
Liste des projets ont ete tenues avec le Comite consultatif 
multilateral (CCM) de la ministre. Ce comite a ete cree 
pour formuler des conseils sur la conception et la mise en 
reuvre de la LEI. Il est constitue de representants des col
lectivites autochtones, de l'industrie et d'organisations 
non gouvernementales de l'environnement, ainsi que d'un 
reseau de praticiens provinciaux et territoriaux de !'eva
luation environnementale. 

Une consultation publique sur le Document de travail sur 
la liste des projets proposee a en lieu du 1 ~ au 31 mai 2019. 
En date du 7 juin 2019, l'Agence avait re~u 127 presenta
tions ecrites de groupes autochtones (34); de l'industrie 
(53); d'organisations non gouvernementales de l'environ
nement (20); de gouvernements provinciaux, territoriaux 
on municipaux (6); de Canadiens (14). En outre, 32 reu
nions ont ete organisees pour assurer une interaction 
directe en ce qui concerne la Llste des projets proposee. 
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During the consultation, differing views were heard on the 
objective of and the approach to creating the Project Llst. 
Comments were also received on specific project types to 
include or exclude and at what thresholds. 

Indigenous governments and communities expressed dis
appointment and felt that the proposed Project List did 
not sufficiently address the changes they had suggested. 
Many called for increased engagement and more direct 
involvement for Indigenous peoples in developing the 
regulation and for more time for them to review and com
ment on the regulatory proposal. They opposed the focus 
on major projects with the greatest potential for environ
mental effects and not considering potential effects on 
Indigenous communities, lands and rights. Many recom
mended that thresholds not be used, as any project, 
regardless of size, has the potential for effects and should 
at least undergo a review to see if a full impact assessment 
is warranted. There were also concerns expressed that 
thresholds could encourage project splitting to avoid 
being subject to the IAA. They were concerned that for 
non-designated projects, there may be a lack of opportun
ity for meaningful engagement with Indigenous peoples. 

Project specific comments included 

• Recommended lower thresholds, especially for mining, 
pipelines and nuclear, with many calling for no thresh
olds for any project, regardless of size. 

• Opposed to any exemptions for in situ oil sands pro
jects, including where there is a legislated hard cap on 
greenhouse gas (GHG) emissions. 

• Opposed to any exemption for offshore exploratory 
wells, including where there is a regional assessment. 

• Recommended a greenhouse gas emissions trigger that 
designates a project where project-related GHG emis
sions may affect Canada's ability to meet its inter
national commitments to reduce GHG emissions. 

• Recommended adding entries for any projects that may 
have effects on Indigenous rights or cultural areas, pro
tected areas, or species at risk. 

Environmental groups expressed disappointment with 
the proposed Project List and viewed it as too narrow and 
missing many project types with potential environmental 
effects. In the opinion of these groups, the approach 
should have considered a wider range of effects including 
effects on Indigenous communities and rights, and terres
trial species at risk. In general they called for lower 

Au cours de la consultation, des points de vue divergents 
ont ete entendus quanta l'objectif et a l'approche lies a la 
creation de la Liste des projets. Des commentaires ont 
aussi ere rei;us sur Jes types de projets particuliers a inclure 
OU a exclure et seJon queJs seuiJs. 

Les gouvernements et Jes collectivites autochtones ont fait 
part de leur deception et ont estime que la Liste des pro
jets proposee n'a pas suffisamment tenu compte des com
mentaires qu'ils avaient precedemment fournis. Beau
coup exigent une mobilisation accrue et une participation 
directe des peuples autochtones dans I' elaboration du 
reglement et demandent plus de temps pour pouvoir exa
miner et commenter le reglement propose. I1s se sont 
opposes ace que !'accent soit mis sur Jes grands projets Jes 
plus susceptibles de causer des effets environnementaux, 
sans tenir compte des effets potentiels sur Jes collectivites, 
Jes terres et Jes droits autochtones. Beaucoup ont recom
mande que Jes seuils ne soient pas utilises, puisque tout 
projet, quelle que soit sa taille, a potentiellement des effets 
et devrait au moins etre soumis It un examen pour deter
miner si une evaluation d'impact complete est justifiee. lls 
ont par ailleurs formule la crainte que Jes seuils favorisent 
le fractionnement des projets pour eviter que ceux-ci 
soient regis par la LEI. Ils ont egalement exprime la 
crainte qu'il y ai un manque de mobilisation significative 
aupres des peuples autochtones en ce qui concerne Jes 
projets non designes. 

Commentaires sur des projets particuliers : 

• recommande des seuils plus bas, notamment pour !'ex
ploitation miniere, Jes pipelines et le nucleaire, beau
coup souhaitant la disparition des seuils pour tons Jes 
projets, quelle qu'en soit la taille. 

• oppose aux exemptions accordees aux projets de sables 
bitumineux in situ, y compris lorsqu'il y a une Joi qui 
impose des quotas absolus d'emissions de gaz a effet de 
serre ( GES). 

• oppose aux exemptions accordees aux projets de puits 
d'exploration au large des rotes; y compris lorsqu'il ya 
une evaluation regionale. 

• recommande un seuil minimal d'emissions de gaz a 
effet de Serre qui designe Un projet dont Jes emissions 
de gaz a effet de serre peuvent affecter la capacite du 
Canada It respecter ses engagements internationaux en 
matiere de reduction des emissions de GES. 

• recommande l'ajout d'entrees pour Jes projets qui ont 
des effets sur Jes droits ou Jes aires culturelles autoch
tones, Jes aires protegees ou Jes especes en peril. 

Les groupes environnementaux ont exprime leur decep
tion par rapport It la Llste des projets proposee et ont 
pe~u celle-ci comme etant trop restreinte et excluant plu
sieurs types de projets ayant des effets environnementaux. 
De l'avis de ces groupes, l'approche aurait du prendre en 
compte un plus vaste eventail d'effets, notamment Jes 
effets sur Jes collectivites et Jes droits autochtones et sur 
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thresholds, especially for mining, pipelines and nuclear. 
They also called for entries based on environmental effects 
(e.g. entry to capture all projects that emit greenhouse 
gases above a certain threshold) or to require all projects 
with significant federal involvement (e.g. regulation or 
funding) to be subject to the IAA. They also recommend 
addition of multiple new project types. 

Project specific comments included 

• Recommended lower thresholds for most entries, espe
cially mining, nuclear and pipelines. It was noted that 
the treatment of tidal and wind energy projects was 
more stringent when compared to hydroelectric and 
fossil fuel projects, which they view as having much 
greater effects. 

• Opposed to any exemptions for in situ oil sands pro
jects, including where there is a legislated hard cap on 
greenhouse gas emissions. 

• Opposed to any exemptions for offshore exploratory 
wells, including where there is a regional assessment. 

• Recommended a GHG entry that would capture all pro
jects that would emit beyond a set emissions threshold, 
and entries that would capture projects that impact 
protected areas or heritage sites. 

Industry stakeholders were generally supportive of the 
approach to focus on projects with the greatest potential 
for adverse effects and on providing clarity when the IAA 
applies. Most recommended that projects already regu
lated by provinces or for which standard mitigations were 
already routinely used be excluded from the Project List. 
Some industry sectors, in particular, oil and gas and min
ing sectors, questioned the consistency of the application 
of the approach across project types, and perceived their 
industry as over-represented on the Project Llst. They 
generally called for increased thresholds (e.g. for pipe
lines, small modular reactors, tidal, wind) or to focus on 
only large or nationally significant projects. They also 
sought clarification or provided advice on definitions for 
terms used in the regulations. 

Project specific comments included 

• Stated there is no evidence to support a lower threshold 
for uranium and rare earth element mines compared to 
other metal mines. 

Jes especes terrestres en peril. De fa~on generale, ils 
demandent des seuils plus bas, surtout en ce qui concerne 
!'exploitation miniere, Jes pipelines et le nucleaire. Ils ont 
egalement demande des entrees fondees sur Jes effets 
environnementaux (par exemple pour saisir tons Jes pro
jets qui emettent des gaz ii effet de serre au-delii d'un cer
tain seuil) ou pour exiger que tons Jes projets avec une 
participation federale importante (par exemple reglemen
tation ou financement) soient soumis ii la LEI. Ils ont en 
outre recommande l'ajout de plusieurs nouveaux types de 
projets. 

Commentaires sur des projets particuliers : 

• recommande des seuils plus bas pour la plupart des 
en trees, notamment en ce qui concerne I' exploitation 
miniere, le nucleaire et Jes pipelines. lls ont egalement 
remarque le traitement comparativement plus strict 
reserve aux projets d'energie maremotrice et eolienne 
par rapport aux projets hydroelectriques et aux projets 
reposant sur des combustibles fossiles, qui selon eux 
presentent des effets beaucoup plus prononces. 

• oppose aux exemptions accordees aux projets de sables 
bitumineux in situ, y compris lorsqu'il y a une Joi qui 
impose des quotas absolus d'emissions de gaz ii effet de 
serre. 

• oppose aux exemptions accordees aux projets de puits 
d' exploration au large des ciltes, y compris lorsqu'il y a 
une evaluation regionale. 

• recommande une entree sur Jes emissions de gaz a effet 
de serre qui saisirait tons Jes projets dont Jes emissions 
depasseraient uncertain seuil et des entrees qui saisi
raient Jes projets ayant des repercussions sur Jes aires 
protegees ou sur Jes sites patrimoniaux. 

En general, Jes intervenants de l'industrie appuient l'ap
proche qui met !'accent sur Jes projets Jes plus susceptibles 
de causer des effets negatifs et sur plus de clarte pour 
savoir quand la LEI est applicable. La majorite a recom
mande que Jes projets deja regis par Jes provinces OU pour 
lesquels on utilise deja des attenuations standard soient 
exclus de la Llste des projets. Certains secteurs de l'indus
trie, notamment Jes secteurs des hydrocarbures et des 
mines, s'interrogent sur la coherence de !'application de 
l'approche aux divers types de projets, et estiment que 
leur industrie est surrepresentee sur la Llste des projets. 
En general, ils demandent que Jes seuils soient plus eleves 
(pour Jes pipelines, Jes petits reacteurs modulaires, l'ener
gie maremotrice et J'energie eolienne, par exempJe) OU 

que !'accent soit mis uniquement sur Jes grands projets ou 
sur Jes projets d'importance nationale. lls ont aussi 
demande des eclaircissements OU offert des conseiJs sur 
Jes definitions des termes utilises dans le reglement. 

Commentaires sur des projets particuliers : 

• signale qu'il n'y avait aucune preuve a l'appui de l'abais
sement du seuil pour Jes mines d'uranium et d'elements 
des terres rares par rapport aux autres mines de 
metaux. 
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• Opposed to the inclusion of in situ oil sands projects, 
even with an exemption where there is a legislated hard 
cap on GHG emissions. 

• Recommended removing natural gas-fired electricity, 
co-generation projects and upgraders (refineries) from 
the Project List. 

• Recommended removing offshore exploratory wells 
and requested more information on how the exemption 
for regional assessments would work. 

The final Project Llst represents those project types that 
were determined to have the greatest potential for adverse 
effects in areas of federal jurisdiction related to the 
environment, while also providing the required clarity as 
to when a project is subject to the IAA. 

In some instances, the proposed Project Llst detailed in 
the discussion paper was changed in response to com
ments received during the consultation, in order to pro
vide greater clarity and eliminate ambiguity, to avoid 
unintentionally capturing small projects with minimal 
effects (e.g. the entry for causeways and nuclear storage 
facilities), and to provide transitional measures for pro
jects on federal lands that are now designated projects 
under the IAA or are undergoing a federal lands review 
under the CEAA 2012. 

Exemption from prepublication 

To meet the Government's objective to implement the 
new impact assessment process by summer 2019, an 
exemption from the regulatory policy requirement to pub
lish draft regulations in the Canada Gazette, Part I, was 
granted by the Treasury Board. In lieu of publication in 
the Canada Gazette, Part I, a Discussion Paper on the 
Proposed Project List was published for public consulta
tion from May 1 to May31, 2019, in order to provide stake
holders with an opportunity to provide feedback on the 
regulatory details of the Project List. 

Modern treaty obligations and Indigenous 
engagement and consultation 

This Assessment of Modem Treaty Implications builds on 
the assessment completed for the Impact Assessment Act 
conducted in 2018. It concluded that there would be posi
tive implications for modem treaties from the new impact 
assessment process resulting from tools to enable harmon
ization with treaty processes, better consultation processes, 
increased ability to identify and resolve issues, and a more 
consistent approach to impact assessments and oppor
tunities for Indigenous involvement. This assessment, 

• oppose a !'inclusion des projets de sables bitumineux in 
situ, meme avec une exemption lorsqu'il y a une Joi qui 
impose des quotas absolus d' emissions de gaz a effet de 
serre. 

• recommande le retrait des projets de production 
d'energie alimentee par le gaz nature!, projets de coge
neration d'electricite et des usines de valorisation (raf
fineries) de la Llste des projets. 

• recommande le retrait des puits d'exploration au 
large des ci\tes et demande plus de details sur la fa~on 
dont fonctionnerait !'exemption pour Jes evaluations 
regionales. 

La Llste des projets definitive represente !es types de pro
jets determines comme plus susceptibles de causer des 
effets negatifs dans des domaines de competence federale 
lies a I' environnement, tout en fournissant Jes criteres 
necessaires qui permettent d'etablir clairement quand un 
projet est regi par la LEI. 

Dans certains cas, la Llste des projets proposee dans le 
document de travail a ete modifiee en reponse aux com
mentaires r~us pendant la consultation afin de fournir 
plus de clarte et d'eliminer toute ambigulte, pour eviter de 
saisir des petits projets dont Jes effets sont limites (par 
exemple I' en tree sur !es chaussees et Jes installations de 
stockage nucleaires), et pour prevoir des mesures transi
toires pour Jes projets Sur Jes terres domaniales OU a 
l'etranger qui sont maintenant des projets designes en 
vertu de la LEI ou qui font l'objet d'une evaluation en 
vertu de la LCEE de 2012. 

Exemption de publication prealable 

Pour atteindre l'objectif gouvernemental de mise en 
reuvre du nouveau processus d' evaluation d'impact d'ici 
l'ete 2019, une exemption concernant !'exigence de poli
tique reglementaire de publier un projet de reglementa
tion dans la Partie I de la Gazette du Canada a ete accor
dee par le Conseil du Tresor. Au lieu d'une publication 
dans la Partie I de la Gazette du Canada, un Document de 
travail sur la liste des projets proposee a ete publie pour 
consultation publique entre le 1~ et le 31mai2019 afin de 
fournir !'occasion aux intervenants de faire part de leurs 
commentaires sur Jes details reglementaires de la Llste 
des projets. 

Obligations relatives aux traites modernes et 
consultation et mobilisation des Autochtones 

Cette evaluation des repercussions des traites modernes 
s'appuie sur !'evaluation realisee en 2018 en vue de la Loi 
sur !'evaluation d'impact. Elle a conclu que ce nouveau 
processus d'evaluation d'impact aurait des repercussions 
positives pour !es traites modernes, en raison des outils 
servant a assurer !'harmonisation avec !es processus 
relatifs aux traites, de meilleurs processus de consulta
tion, d'une capacite accrue de determiner et de resoudre 
Jes problemes, d'une approche plus uniforme en matiere 
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however, noted that revisions to the Project List may have 
implications for alignment between application of the IAA 
and treaty processes. 

There are currently30 modem treaties and self-government 
arrangements across the country, of which several have 
provisions related to environmental, impact or develop
ment assessment. Of note, the application of federal 
environmental assessment legislation is very limited for 
over half of the treaties, especially in the territories. These 
treaties were reviewed to determine if the Project List 
implicated any treaty obligations as a result of differences 
or overlap with treaties that have their own project list. 

The Agency also individually notified each modem treaty 
and self-governing group of the consultation on the Dis
cussion Paper on the Proposed Project List and offered to 
meet with them, if interested. Submissions were received 
from seven groups: the Nunatsiavut Government, the 
Nisga'a Lisims Government, the Makivik Corporation, the 
James Bay Cree Advisory Committee on the Environment, 
the Inuvialuit Game Council, Naskapi Nation ofKawawa
chikamach, and the First Nations of Maa-Nulth Treaty 
Society. 

Concerns raised by these modem treaty and self-governing 
groups included the following: 

• Regulations should not impede the implementation of 
modem treaties and decisions should be made such 
that they are in compliance with any applicable provi
sions of modem treaties. 

• There should be a mechanism to request or require the 
federal impact assessment when a project is located or 
impacting on traditional territory, or where there is a 
potential for effects on treaty rights. 

• Failure to designate projects that may take place on 
traditional territory may limit the opportunity for 
engagement with Indigenous communities and for col
laboration between the federal and Indigenous 
governments. 

The assessment did not identify any modem treaty obliga
tions related directly to the Project List. Any potential 
implications from differences in lists will be addressed by 
the federal IAA under which the Project List will be imple
mented, as follows: 

(a) Where there are parallel assessments under the IAA 
and modem treaties, there are tools for harmonization 

d'evaluation d'impact et d'un nombre superieur d'occa
sions de participation des Autochtones. Cette evaluation, 
cependant, a indique que Jes revisions apportees a la Liste 
des projets peuvent avoir des repercussions sur !'harmo
nisation entre !'application de la LCEE de 2012 et Jes pro
cessus lies aux traites. 

Presentement, on compte 30 traites modemes et ententes 
d'autonomie gouvemementale a l'echelle du pays. De ce 
nombre, plusieurs ont des dispositions concemant !'eva
luation environnementale, d'impact au du developpe
ment. Il faut souligner que !'application de la legislation 
federale en matiere d' evaluation environnementale est 
tres limitee pour plus de la moitie des traites, surtout dans 
Jes territoires. Ces traites ont ete examines pour determi
ner si la Liste des projets a des repercussions sur des obli
gations issues de traites, en raison de differences au de 
chevauchement avec des traites qui ant leur propre liste 
deprojets. 

En outre, I' Agence a informe individuellement chaque 
groupe autonome et signataire de traites modemes de la 
tenue d'une consultation sur le Document de travail sur la 
liste des projets proposee, et a propose de Jes rencontrer 
s'ils le souhaitaient. Des memoires ant ete transmis par 
sept groupes : le gouvemement du Nunatsiavut, le gou
vemement Nisga'a Lisims, la Societe Makivik, le Comite 
consultatif pour l'environnement de la Baie-James, le 
Conseil Inuvialuit de gestion du gibier, la Nation Naskapi 
de Kawawachikamach et Jes Premieres Nations du Traite 
Maa-nulth. 

Parmi Jes preoccupations formulees par ces groupes auto
nomes et signataires de traites modemes, ii y avait Jes 
suivantes: 

• Le reglement ne doit pas entraver la mise en reuvre des 
traites modemes et Jes decisions doivent @tre prises de 
fai;on a se conformer a toutes Jes dispositions appli
cables des traites modemes. 

• II devrait y avoir un mecanisme pour demander OU exi
ger !'evaluation d'impact fooerale lorsqu'un projet est 
situe sur un territoire traditionnel au qu'il a un impact 
sur celui-ci, au encore lorsqu'il ya un risque d' effets sur 
Jes droits issus de traites. 

• L'incapacite a designer des projets qui peuvent avoir 
lieu sur un territoire traditionnel peut limiter !'occasion 
d'une mobilisation des collectivites autochtones et 
d'une collaboration entre Jes gouvemements federal et 
autochtones. 

L'evaluation n'a releve aucune obligation issue de traites 
modemes liee directement a la Liste des projets. Toutes 
Jes repercussions possibles provenant des differences 
dans Jes listes seront traitees par la LEI federale en vertu 
de laquelle la Liste des projets sera mise en reuvre : 

a) Lorsqu'il y a des evaluations paralleles en vertu 
de la LEI et des traites modemes, ii y a des outils 
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and cooperation with Indigenous jurisdictions under 
the Information and Management of Time Limits 
Regulations. 

(b) For designated projects, where treaty partners may 
believe assessments should be required to address 
treaty obligations and impacts, they will have the 
opportunity in early planning to consult on the need for 
an assessment. 

(c) For non-designated projects, where treaty partners 
may believe assessments should be required to address 
treaty obligations or impacts, they will have the ability 
to request that the project be designated by the Minis
ter. The IAA provides the Minister with the authority to 
designate projects if, in the Minister's opinion, the pro
ject may cause adverse effects within federal jurisdic
tion or adverse direct or incidental effects, or if public 
concerns related to those effects warrant a designation. 

The IAA also includes a general clause, which would 
ensure that any existing treaty rights would not be affected 
by the introduction of the new legislation and supporting 
regulations and policy. 

For greater certainty, nothing in this Act is to be con
strued as abrogating or derogating from the protection 
provided for the rights of the Indigenous peoples of 
Canada by the recognition and affirmation of those 
rights in section 35 of the Constitution Act, 1982. 

The Act also provides for the possibility to have it not 
apply in respect of physical activities to be carried out 
wholly within lands described in Schedule 2 (certain lands 
that are subject to a Land Claim Agreement which may be 
added in future to Schedule 2 by the Governor in Council). 
This would allow Canada, in consultation with treaty part
ners, to declare the Act non-applicable in treaty territor
ies, for example in cases of significant duplication of 
processes. 

In addition, under section I 09 of the IAA, the "Governor in 
Council may make regulations [ ... ] (d) varying or exclud
ing any requirement set out in this Act or the regulations 
as it applies to physical activities to be carried out 

(i) on reserves, surrendered lands or other lands that 
are vested in Her Majesty and subject to the Indian Act, 

(ii) on lands covered by land claim agreements referred 
to in section 35 of the Constitution Act, 1982." 

d'harmonisation et de collaboration avec Jes autorites 
autochtones en vertu du Reglement sur /es renseigne
ments et la gestion des delais. 

b) Pour Jes projets design es, la ou Jes partenaires des 
traites estiment que des evaluations peuvent etre 
necessaires pour tenir compte des repercussions et des 
obligations issues des traites, ils auront !'occasion dans 
la phase de planification de faire des consultations sur 
la necessite d'une evaluation. 

c) Pour Jes projets non designes, la ou Jes partenaires 
des traites estiment que des evaluations peuvent etre 
necessaires pour tenir compte des repercussions et des 
obligations issues des traites, ils auront la possibilite de 
demander ace que le projet soit designe par le ministre. 
La LEI accorde au ministre le pouvoir de designer des 
projets si, de l'avis du ministre, le projet peut avoir des 
effets negatifs dans un domaine de competence fede
rale ou des effets negatifs directs ou accessoires, ou si 
Jes preoccupations du public liees a ces effets justifient 
une designation. 

La LEI comprend aussi une disposition generale qui veil
lerait a ce que tous Jes droits issus de traites existants ne 
soient pas touches par !'adoption de la nouvelle legislation 
et du reglement et de la politique connexes : 

II est entendu que la presente Joi ne porte pas atteinte a 
la protection des droits des peuples autochtones du 
Canada decoulant de leur reconnaissance et de leur 
confirmation au titre de !'article 35 de la Loi constitu
tionnelle de 1982. 

La Loi offre aussi la possibilite qu'elle ne soit pas appli
cable en ce qui concerne Jes activites concretes a executer 
en entier sur Jes terres decrites dans !'annexe 2 (certaines 
terres visees par un accord sur des revendications territo
riales qui peuvent etre ajoutees plus tard a !'annexe 2 par 
le Gouverneur en conseil). Cela permettrait au Canada, en 
consultation avec Jes partenaires des traites, de declarer la 
Loi non applicable sur Jes territoires vises par Jes traites, 
par exemple dans Jes cas d'un double emploi significatif 
des processus. 

En outre, en vertu de !'article 109 de la LEI, le « gouver
neur en conseil peut, par reglement [ ... ] d) modifier ou 
exclure toute exigence prevue par la presente Joi ou Jes 
reglements quant a son application aux activites 
concretes : 

(i) devant etre exercees dans Jes reserves, terres cedees 
ou autres terres devo]ues a Sa Majeste et assujetties a ]a 
Loi sur !es Indiens, 

(ii) devant etre exercees dans Jes terres visees par tout 
accord sur des revendications territoriales vise a !'ar
ticle 35 de la Loi constitutionnelle de 1982 ». 
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Instrument choice 

A regulation is needed to provide clarity and certainty as 
to which projects are subject to the IAA and to properly 
implement the federal impact assessment process. With
out the regulation, only projects designated by the Minis
ter would undergo federal impact assessment if, in the 
Minister's opinion, the project may cause adverse effects 
within federal jurisdiction or adverse direct or incidental 
effects, or if public concerns related to those effects war
rant a designation. 

Regulatory analysis 

Costs and benefits 

These regulations do not impose any direct costs on pro
ponents. The regulations provide clarity and certainty to 
proponents as to which projects are subject to the IAA and 
may be required to undergo an impact assessment. There 
are no direct requirements imposed by the regulations, 
aside from directing projects of certain scale and size 
towards the impact assessment regime. 

A designated project would enter into the early planning 
phase, which provides up to 180 days to determine whether 
or not an impact assessment is required and, if so, to sup
port early engagement and assessment planning. Propon
ents are required to submit an initial project description 
at the outset of the planning phase, and a detailed project 
description along with a response to issues raised during 
early engagement. The Agency will then determine 
whether or not an assessment is required, relatively early 
in the planning phase. If the Agency determines that an 
impact assessment of the project is necessary, it will pro
vide notice of the additional deliverables that are needed 
to conduct the impact assessment. 

The Information and Management of Time Limits Regu
lations prescribe the information requirements for pro
ponents during early planning and the impact assessment 
process, and the products the Agency would be required to 
deliver to proponents and to make public. Therefore, the 
costs to proponents or the Agency following on from 
designation under the Project List are associated with the 
requirements in the IAA or in the Information and Man
agement of Time Limits Regulations. The costs and bene
fits associated with the Information and Management of 
Time Limits Regulations have been assessed in the Regu
latory Impact Analysis Statement of these Regulations. 

It is not possible to predict with certainty the number of 
projects that will be subject to the IAA in the future, as 
new resource or other development projects are driven by 
economic conditions and other considerations that inform 
proponent decisions. The changes to the Project List are 
not expected to significantly change the total number of 
projects that are subject to federal impact assessment 
annually compared to the current situation under the 

Chaix de /'instrument 

Un reglement est requis pour indiquer avec clarte et certi
tude quels projets sont soumis a la LEI et pour mettre en 
reuvre de fai;on adequate le processus federal d'evaluation 
d'impact. Sans ce reglement, seuls Jes projets design/is par 
le ministre seraient vises par une evaluation d'impact 
federale si, a son avis, le projet peut avoir des effets nega
tifs dans un domaine de competence fliderale ou des effets 
negatifs directs ou accessoires, ou si Jes preoccupations du 
public liees a ces effets justifient une designation. 

Analyse de la reglementation 

Couts et avantages 

Ce reglement n'impose aucun cont direct aux promoteurs. 
n indique aux promoteurs, avec clarte et certitude, quels 
projets sont soumis a la LEI et peuvent necessiter une eva
luation d'impact. n n'impose aucune exigence directe, a 
part celle de placer Jes projets d'une certaine echelle et 
d'une certaine taille sous le regime d'evaluation d'impact. 

Un projet designe ferait l'objet de la phase de planification 
qui offre jusqu'a 180 jours pour determiner si une livalua
tion d'impact est requise et, le cas echeant, pour appuyer 
la planification de !'evaluation et la mobilisation en amont. 
Les promoteurs doivent soumettre une description de 
projet initiale au debut de la phase de planification et une 
description de projet detaillee ainsi qu'une reponse aux 
questions soulevees !ors de la mobilisation en amont. 
L'Agence decidera si une evaluation est requise relative
ment t6t a la phase de planification. Si l'Agence determine 
qu'une livaluation d'impact du projet est necessaire, elle 
indiquera Jes livrables supplementaires requis pour la rea
lisation de l'livaluation d'impact. 

Le Reglement sur /es renseignements et la gestion des 
delais prescrit Jes informations que devraient fournir Jes 
promoteurs !ors de la phase de planification et du proces
sus d'evaluation d'impact, et Jes produits que l'Agence 
devrait livrer aux promoteurs et rendre publics. Ainsi, Jes 
coftts pour Jes promoteurs OU pour J'Agence a la suite 
d'une designation pour la Llste des projets sont associes 
avec Jes exigences de la LEI ou du Reglement sur /es ren
seignements et la gestion des delais. Les couts et avan
tages associes au Reglement sur /es renseignements et la 
gestion des delais ont ete evalues dans le resume de l'etude 
d'impact de la reglementation pour ce reglement. 

Il n'est pas possible de prevoir avec certitude le nombre de 
projets qui seront regis par la LEI a l'avenir, puisque Jes 
nouveaux projets de ressources ou autres projets de deve
loppement sont tributaires de la conjoncture economique 
et d'autres facteurs qui guident Jes decisions des promo
teurs. On ne s'attend pas ace que Jes modifications a la 
Llste des projets changent sensiblement le nombre total 
de projets soumis annuellement a l'livaluation d'impact 
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CEAA 2012. Based on information available, the Agency's 
analysis suggests that there would likely be a small 
decrease in the number of projects that would be required 
to undergo federal impact assessment on an annual basis 
(up to five fewer projects per year). As a result, changes to 
the Project Llst, in and of itself, are not expected to 
increase overall costs. 

Small business lens 

Small business impacts are not anticipated as the projects 
identified in these regulations are large in scale and small 
businesses are unlikely to undertake a project that meets 
any of the project types described in the Regulation. 

"One-for-One" Rule 

The "One-for-One" Rule does not apply. The regulation 
will replace an existing one and will have no impact on 
administrative burden costs. 

Regulatory cooperation and alignment 

This regulation is not part of a proposal related to a work 
plan or commitment under a formal regulatory cooper
ation forum. 

Impact assessment is one part of a larger regulatory land
scape for addressing environmental effects, working 
alongside other regulatory processes at all levels of gov
ernment, with complementary roles. Projects may be gov
erned by provincial or territorial regulatory regimes that 
address environmental impacts along the life of the pro
ject or may undergo an environmental assessment at the 
provincial or territorial level. Projects are also subject to 
federal regulations or general prohibitions under, for 
example the Fisheries Act, the Migratory Birds Conven
tion Act, 1994, the Species at Risk Act or the Canadian 
Environmental Protection Act, 1999. Federal lifecycle 
regulators, such as the Canadian Nuclear Safety Commis
sion (CNSC), the Canada-Nova Scotia Offshore Petroleum 
Board and the Canada-Newfoundland & Labrador Off
shore Petroleum Board or the Canadian Energy Regulator 
play a key role in assessing and authorizing nuclear, off
shore oil and gas, and energy projects. Within this land
scape, impact assessment provides a comprehensive and 
rigorous framework through which to review the projects 
with the greatest potential impacts. 

federale par rapport a la situation actuelle en vertu de 
la LCEE de 2012. Selon !'analyse de l'Agence fondee sur Jes 
informations disponibles, ii y aurait probablement une 
petite baisse du nombre de projets qui devraient faire l'ob
jet, chaque annee, d'une evaluation d'impact federale 
Gusqu'a cinq projets de mains par annee). Ainsi, on ne 
s'attend pas a ce que !es modifications a la Llste des pro
jets augmentent en soi Jes coil.ts totaux. 

Lentille des petites entreprises 

On ne prevoit aucune repercussion sur Jes petites entre
prises puisque Jes projets !\nonces dans ce reglement sont 
a grande echelle et ii est peu probable qu'une petite entre
prise mette en reuvre un projet correspondant a l'un des 
types de projets decrits dans le reglement. 

Regle du « un pour un » 

La regle du • un pour un » ne s'applique pas. Le reglement 
en remplacera un qui existe deja et n'aura aucune reper
cussion sur Jes coil.ts du fardeau administratif. 

Cooperation et harmonisation en matiere de 
reglementation 

Ce reglement ne fait pas partie d'une proposition asso
ciee a Un plan de travail OU a Un engagement dans ]e 
cadre d'un forum officiel de cooperation en matiere de 
reglementation. 

L'evaluation d'impact fait partie d'un paysage reglemen
taire plus vaste pour tenir compte des effets environne
mentaux. Elle est utilisee avec d'autres processus regle
mentaires a tons Jes ordres de gouvernement, avec des 
r61es complementaires. Les projets peuvent @Ire vises par 
des regimes de reglementation provinciaux OU territo
riaux qui tiennent compte des impacts environnementaux 
tout au long du cycle de vie du projet ou peuvent faire 
J'objet d'une evaluation environnementale provinciale OU 
territoriale. Les projets sont aussi vises par des reglements 
federaux ou des interdictions generales en vertu, par 
exemple, de la Loi sur les p~ches, de la Loi de 1994 sur la 
convention concernant les oiseaux migrateurs, de la Loi 
sur /es especes en peril et de la Loi canadienne sur la pro
tection de l'environnement (1999). Les organismes fede
raux de reglementation du cycle de vie, comme la Com
mission canadienne de sil.rete nucleaire (CCSN), !'Office 
Canada-Nouvelle-Ecosse des hydrocarbures extrarotiers 
et !'Office Canada-Terre-Neuve-et-Labrador des hydro
carbures extraclltiers ou la Regie canadienne de l'energie 
jouent un r61e cle dans !'evaluation et l'autorisation des 
projets energetiques, des projets nucleaires et des projets 
d'exploitation extrarotiere du petrole et du gaz. Dans ce 
paysage, !'evaluation d'impact propose un cadre exhaustif 
et rigoureux pour examiner !es projets Jes plus suscep
tibles de causer des impacts. 
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The approach to developing the regulations recognized 
the role of impact assessment in the context of Canada's 
mature regulatory framework. For consideration for the 
Project List, a project type must have the greatest poten
tial for adverse environmental effects in one or more areas 
of federal jurisdiction. For project types that met this cri
terion, existing provincial regulatory regimes were con
sidered when determining thresholds to focus on major 
projects where federal impact assessment would add the 
most value. 

The IAA also provides for close cooperation with prov
inces and Indigenous governing bodies to support the 
objective of "one project, one assessment," through the 
delegation of any part of an impact assessment, the joint 
establishment of a review panel or the substitution of 
another process for the impact assessment. 

The IAA also allows for projects that require an impact 
assessment in both Canada and the United States to estab
lish cooperation agreements to assess projects jointly. If a 
project is designated in Canada, but does not require a 
federal assessment in the United States and has potential 
for transboundary impacts, the Impact Assessment 
Agency has established procedures for the notification of, 
and consultation with, the United States on potential 
transboundary effects. 

Projects that are not designated on the Project List will 
continue to be subject to other regulatory instruments and 
regimes, including assessment and oversight by a federal 
lifecycle regulator or provincial regulator, where required. 
Regardless of which jurisdiction leads on project reviews, 
the federal government would retain authorities in areas 
of federal jurisdiction. 

Strategic environmental assessment 

A strategic environmental assessment was conducted on 
the overall IAA The results of this analysis indicated that 
the overall proposal will have a positive effect on the 
environment that is a result of strong federal impact 
assessment and regulatory processes. The objective of the 
Project List is to identify those projects with the greatest 
potential for adverse environmental effects in areas of fed
eral jurisdiction, so those projects can undergo federal 
impact assessment to identify and mitigate environmental 
effects. 

Gender-based analysis plus 

The gender-based analysis plus (GBA+) that was con
ducted on the IAA as a whole found that the IAA is 

L'approche adoptee pour elaborer le reglement a tenu 
compte du role de !'evaluation d'impact dans le contexte 
du cadre reglementaire bien developpe du Canada. Aux 
fins de consideration pour la Liste des projets, un type de 
projet doit etre le plus susceptible d'avoir des effets envi
ronnementaux negatifs dans un domaine ou plusieurs 
domaines de competence federale. Pour Jes types de pro
jets correspondant a ces criteres, on a pris en compte Jes 
regimes provinciaux de reglementation en place dans la 
determination des seuils de fai;on a mettre !'accent sur Jes 
grands projets pour lesquels une evaluation d'impact 
federale ajouterait le plus de valeur. 

La LEI prevoit aussi la collaboration etroite avec Jes pro
vinces et Jes corps dirigeants autochtones, afin de soutenir 
l'objectif qui est de realiser« un projet, une evaluation», 
au moyen de la delegation de tout ou partie d'une evalua
tion d'impact, de la constitution conjointe d'une commis
sion OU de Ja substitution d'un autre proceSSUS a !'evalua
tion d'impact. 

La LEI permet aussi aux projets qui necessitent une eva
luation d'impact au Canada et aux Etats-Unis d'etablir des 
ententes de collaboration pour evaluer conjointement Jes 
projets. Si un projet est designe au Canada, mais n'exige 
pas d'evaluation federale aux Etats-Unis, et pouvait avoir 
des impacts transfrontaliers, l'Agence d'evaluation d'im
pact a etabli des procedures pour informer Jes Etats-Unis 
des effets transfrontaliers potentiels et Jes consulter a ce 
sujet. 

Les projets non designes sur la Liste des projets continue
ront d'etre soumis aux autres instruments et regimes de 
reglementation, notamment a !'evaluation et a la surveil
lance de la part d'un organisme federal de reglementation 
du cycle de vie OU d'un organisme de regJementation pro
vincial, le cas echeant. Independamment de !'instance qui 
mene Jes examens de projet, le gouvemement federal 
conserverait des pouvoirs dans Jes domaines de compe
tence federale. 

Evaluation environnementale strategique 

Une evaluation environnementale strategique a ete reali
see en ce qui conceme la LEI dans son ensemble. Selon Jes 
resultats de cette analyse, la proposition aura, dans son 
ensemble, un effet positif sur I' environnement, en raison 
de processus federaux d'evaluation d'impact et reglemen
taires solides. La Liste des projets a pour but de determi
ner quels projets sont Jes plus susceptibles de causer des 
effets environnementaux negatifs dans des domaines de 
competence federale, de fa~on ace que ces projets puissent 
faire l'objet d'une evaluation d'impact federale dans le but 
de cemer et d'attenuer Jes effets environnementaux. 

Analyse comparative entre /es sexes plus 

L'analyse comparative entre Jes sexes plus (ACS+) concer
nant la LEI a conclu que, dans !'ensemble, la LEI devrait 
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expected to have important positive effects on women, 
Indigenous peoples, and other vulnerable groups resulting 
from strengthened federal impact assessment processes. 
It is anticipated that the broadened approach to impact 
assessment that considers economic, health, gender and 
social effects will ensure that projects are considered in a 
holistic manner that recognizes the multiple pillars of sus
tainability and promotes sustainable development. Most 
importantly, the broadened approach to impact assess
ment also includes a GBA+ assessment for each project. 
The early engagement and planning phase will provide 
a forum for stakeholders, Indigenous groups, and the 
general public to identify environmental, social, health, 
gender, and economic concerns from the outset of a pro
ject. Multiple measures would enable increased participa
tion for the public and Indigenous groups. 

Implementation, compliance and enforcement, and 
service standards 

Implementation 

This regulation comes into effect on the date that the 
Impact Assessment Act comes into force. 

Transitional provisions included in the IAA will govern 
how projects that had already started under the CEAA2012 
will be addressed under the IAA. Additional transitional 
provisions to address projects on federal lands, as 
described above, have been added to this regulation. 

Compliance and enforcement 

The IAA prohibits a proponent of a designated project 
from carrying out any activity associated with a desig
nated project unless it meets the conditions established in 
section 7 of the Act. 

The Agency is responsible for promoting, monitoring and 
facilitating compliance with the IAA and any decision 
statement issued by the Minister of the Environment. 
Where projects are also regulated by lifecycle regulators 
(Canadian Energy Regulator, Canadian Nuclear Safecy 
Commission and offshore boards), there are mechanisms 
in the Act to provide for compliance and enforcement by 
these bodies for matters within their mandates. 

The Agency raises awareness of the IAA requirements by 
offering education and training opportunities, doing out
reach, and providing information. Engagement was con
ducted on the new Project Llst Regulations, which 
included groups that may be subject to the new regula
tions. The Agency also has an engagement strategy in 
place to promote the coming into force of the IAA. 

avoir des effets positifs importants sur Jes femmes, Jes 
peuples autochtones et d'autres groupes vulnerables, en 
raison du renforcement des processus federaux d'evalua
tion d'impact. On prevoit que l'approche elargie en matiere 
d'evaluation d'impact qui tient compte des effets econo
miques et sociaux, des effets sur la sante et des effets sur 
Je genre OU Je sexe permettra de veiller a ce que Jes projets 
soient evalues d'une rnaniere globale qui reconnait Jes 
multiples piliers de la durabilite et fait la promotion du 
developpement durable. Surtout, cette approche elargie 
comprend aussi une ACS+ pour chaque projet. La mobili
sation et la phase de planification serviront de forum pour 
permettre aux intervenants, aux groupes autochtones et 
au public en general de faire etat, des le debut d'un projet, 
de leurs preoccupations environnementales, sociales, eco
nomiques et en rnatiere de sante et de sexe ou de genre. De 
multiples mesures permettraient une participation accrue 
du public et des groupes autochtones. 

Mise en muvre, conformite et application, et normes 
de service 

Mise en reuvre 

Ce reglement prend effet a la date d'entree en vigueur de 
la Loi sur !'evaluation d'impact. 

Les dispositions transitoires de la LEI regiront la maniere 
dont Jes projets deja commences en vertu de la LCEE 
de 2012 seront traites en vertu de la LEI. Des dispositions 
transitoires portant sur Jes projets situes sur le territoire 
domanial, decrites ci-dessus, ont ete ajoutees au present 
reglement. 

Conformite et application 

La LEI interdit a tout promoteur d'un projet designe de 
realiser une activite associee a un projet designe, sauf si 
elle respecte Jes conditions etablies a !'article 7 de la Loi. 

L'Agence est responsable de la promotion, de la surveil
lance et de la facilitation du respect de la LEI et des decla
rations de decision provenant du ministre de !'Environne
ment. Lorsque Jes projets sont egalement reglementes par 
Jes organismes de reglementation du cycle de vie (Regie 
canadienne de l'energie, Commission canadienne de 
surete nucleaire et offices extraciltiers), la Loi prevoit des 
mecanismes de conformite et d'application de la Joi par 
ces organismes pour Jes questions relevant de leur 
mandat. 

L'Agence sensibilise aux exigences de la LEI en proposant 
des possibilites d'information et de formation, en assurant 
une mobilisation et en foumissant de !'information. Une 
consultation a ete tenue au sujet du nouveau reglement 
relatif a la Liste des projets, qui comprenait des groupes 
qui pourraient etre assujettis au nouveau reglement. 
L'Agence dispose aussi d'une strategie de mobilisation 
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Compliance promotion is also a part of the Agency's day
to-day business. This includes sharing information about 
the IAA during meetings with proponents, federal depart
ments and agencies, provinces, territories, Indigenous 
governments and Indigenous peoples, industry, environ
mental groups and other interested. parties. 

Given the circumstances and subject to the enforcement 
officer's discretion, the following instruments are avail
able to respond to alleged violations of the IAA: 

• notice of non-compliance; 

• orders; 

• injunctions; and 

• prosecutions. 

If prosecution of an alleged offence of the IAA leads to an 
accused person pleading guilty or being found guilty at the 
conclusion of their trial, fines are the only penalty pro
vided for in the !AA. 

Service standards 

There are no service standards associated with this Regu
lation. A designated project would be subject to timelines 
established in the IAA. 

Contact 

Stephanie Lane 
Director 
Legislative and Regulatory Affairs Division 
Canadian Environmental Assessment Agency 
Government of Canada 
Email: ceaa.regulations-reglements.acee@canada.ca 

Published by the Queen's Printer for Canada, 2019 

pour promouvoir l'entree en vigueur de la LEI. La promo
tion de la conformite fait aussi partie des activites quo
tidiennes de l'Agence. Cela comprend le partage de ren
seignements au sujet de la LEI lors des reunions avec les 
promoteurs, les rninisteres et organismes federaux, les 
provinces, les territoires, les gouvernements et peuples 
autochtones, l'industrie, les groupes environnementaux 
et d'autres parties interessees. 

En fonction de la situation et a la discretion de l'agent de 
l'autorite, les instruments suivants sont offerts en cas d'in
fraction alleguee a la LEI : 

• avis de non-conformite; 

• ordre; 

• injonction; 

• poursuite. 

S'il y a poursuite en cas d'infraction alleguee a la LEI et si 
l'accuse plaide coupable ou est juge coupable a la fin du 
proces, l'amende est la seule sanction prevue par la LEI. 

Normes de service 

n n'y a aucune norme de service associee au present regle
ment. Un projet designe serait soumis aux echeanciers 
etablis dans la LEI. 

Personne-ressource 

Stephanie Lane 
Directrice 
Direction des affaires 16gislatives et reglementaires 
Agence canadienne d'evaluation environnementale 
Gouvernement du canada 
Courriel : ceaa.regulations-reglements.acee@canada.ca 

Publi6 par l'imprimeur de la Reine pour le Canada, 2019 
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Operational Guide: Designating a Project
under the Impact Assessment Act

This document is for information purposes only. It is not a substitute
for the Impact Assessment Act or its regulations. In the event of an
inconsistency between this document and the Impact Assessment Act or
its regulations, the Impact Assessment Act or its regulations, as the case
may be, would prevail.

Purpose
This document describes the process for considering whether to designate a
project not identified in the Physical Activities Regulations, also known as the
Project List, under the Impact Assessment Act (the Act).

Authority under the Impact Assessment Act
There are two ways of being identified as a ‘designated project’ under the
Act. The first is being identified in the Project List, and the second is through
Ministerial designation. The Project List includes project types for which a
federal impact assessment would add incremental value, over and above
other federal regulatory oversight mechanisms (e.g., authorizations, licences
and permits). Project types included on the Project List were determined to
have the greatest potential for adverse and complex effects in areas of
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federal jurisdiction related to the environment and are called “designated
projects”.

The Act also includes a discretionary authority that enables the Minister of
Environment and Climate Change (the Minister) to designate a proposed
project that is not on the Project List, if by virtue of its characteristics (e.g.,
the project is a new or unique type of project) or location (e.g., the project is
proposed in an environmentally or otherwise sensitive location) the carrying
out of the project may cause adverse effects within federal jurisdiction or
adverse direct or incidental effects, or public concerns related to those
effects warrant the designation.

Under subsection 9(1) of the Act, the Minister may, upon request or on his
or her own initiative, designate a project that is not on the Project List. Upon
receiving a request to designate a project that is not on the Project List, the
Minister will issue a response with reasons within 90 days after the day on
which the request is received.

Subsection 9(7) of the Act prohibits designation of a project if the project has
substantially begun or a federal authority has made a decision under
another Act of Parliament that permits the project to be carried out.

Process for Designation Requests
The Impact Assessment Agency of Canada (the Agency) advises and assists
the Minister on the use of the power to designate a project under the Act. If
designated, the proponent of the project will be required to submit an initial
project description, thereby triggering the commencement of the Planning
Phase.

A designation request may come from the public, an Indigenous community,
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a non-governmental organization, a federal authority, the Agency, another
jurisdiction, or the project proponent.

The Annex sets out instructions on preparing a designation request.
Information provided by any party would be considered to be on the public
record and may be posted to the Canadian Impact Assessment Registry
Internet site.

A request to designate a project must be sent to the Minister at ec.ministre-
minister.ec@canada.ca. Please also send a copy of the request to the Agency
at ceaa.information.acee@canada.ca.

Following receipt of a request to designate a project, the Agency will
acknowledge receipt of the request and review the request to determine the
completeness of the information provided. If necessary, the Agency will
contact the requester for additional information. The Agency will also notify
the proponent that a designation request was received.

Upon receiving a request, the Agency will prepare a recommendation for the
Minister that will be informed by science, Indigenous and community
knowledge, input from the proponent, and consultations with other
jurisdictions, as applicable. The recommendation would consider whether
the carrying out of the project may cause adverse effects within federal
jurisdiction or adverse direct or incidental effects, and public concerns
related to such effects. In addition, the recommendation would consider the
potential impacts of the project on the rights of the Indigenous peoples of
Canada – including Indigenous women – recognized and affirmed by section
35 of the Constitution Act, 1982 (section 35 rights) as well as any relevant
regional or strategic assessments.  To inform the recommendation, the
Agency may seek information from the proponent, solicit advice from
federal departments, consult with provinces, other jurisdictions and
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potentially affected Indigenous groups, and seek further input from the
requester and any other person or entity.  In seeking information, the
Agency will not undertake a formal comment period.

In developing a recommendation for the Minister, the Agency may also take
into account a number of relevant factors including whether or not:

the project or its expansion(s) is near a threshold set in the Project List;
standard design features and mitigation would address the anticipated
adverse effects;
the project involves new technology or is a new type of activity;
the potential adverse effects can be adequately managed through other
existing legislative or regulatory mechanisms;
an assessment of environmental effects would be carried out by
another jurisdiction;
the project may cause adverse environmental effects because of its
location and environmental setting, or because of a change in use on
previously developed lands;
there are proposals for multiple activities within the same region that
may be a source of cumulative effects;
there are potential effects across international borders;
the potential greenhouse gas emissions associated with the project may
hinder the Government of Canada’s ability to meet its commitments in
respect of climate change, including in the context of Canada’s 2030
emissions targets and forecasts; and
a response to a prior request to designate the project has been
rendered, including a response under the Canadian Environmental
Assessment Act, 2012.

Once the Minister makes a determination, the Minister will provide a
response, including reasons for the determination, to the requester and will
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notify the proponent. The Minister’s response will be posted on the online
Canadian Impact Assessment Registry.

If the Minister decides to designate the project, a ministerial order will be
posted on the online Canadian Impact Assessment Registry. Once the
project is designated, the prohibition in section 7 of the Act will apply to the
proponent of the designated project.  Similarly, the prohibition in section 8
of the Act will apply to federal authorities.

Annex: Preparing a Designation Request
To ensure that the designation request process proceeds efficiently, the
Agency asks that your written request include:

Your contact details, including full name, address, email address and
telephone number;
A statement in which you explain that you are making a request for the
Minister to designate a project;
A description of the project that is the subject of the request, including
project name, proponent name and address (or other contact
information), project location, descriptive information about the project,
and links to any relevant documentation, to the extent that this
information is available;
An explanation of why you think the project should be designated,
including your views on the potential adverse effects that the project
may cause (see guiding questions below); and
Details about how you became aware of the project (e.g., specify the
newspaper article, public advertisement, public event, time and location
of observation, etc.)

To structure your rationale as to why a project should be designated, please
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provide yes or no answers (if yes, please explain) to the following questions:

1. Is the project near a threshold set in the Project List?
2. Is the project near or in an environmentally or otherwise sensitive
location?

3. Does the project involve new technology or a new type of activity?
4. Does the project have the potential to cause adverse effects that are of
concern to you and fall within federal jurisdiction? Effects that fall with
federal jurisdiction include:

effects on fish and fish habitat;
effects on aquatic species, as defined in subsection 2(1) of the
Species at Risk Act;
effects on migratory birds;
changes to the environment on federal lands;
changes to the environment that occur in a province or territory
other than the one where the project is taking place;
changes to the environment that occur outside of Canada;
changes to the environment that could affect the Indigenous
peoples of Canada;
any change occurring to the health, social or economic conditions
of the Indigenous peoples of Canada; and
changes to components of the environment, health, social or
economic matters set out in Schedule 3 of the Act.

5. Does the project have the potential to cause adverse effects that are
directly related or incidental to a federal authority either (i) making a
decision that would permit the carrying out, in whole or in part, of the
project or (ii) providing financial assistance for the purpose of enabling
the project to be carried out, in whole or in part?

6. Does the project have the potential to cause adverse impacts on the
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section 35 rights of the Indigenous peoples of Canada?

Footnotes

Section 9 of the Act refers to the designation of a physical activity;
the term ‘project’ is used throughout this document as a
colloquial alternative.

1

The various types of effects within federal jurisdiction are listed in
Question 4 in the Annex at the end of this guide. Direct or
incidental effects refer to effects that are directly linked or
necessarily incidental to a federal authority’s exercise of a power
or performance of a duty or function that would permit the
carrying out, in whole or in part, of a physical activity or
designated project, or to a federal authority’s provision of financial
assistance to a person for the purpose of enabling that activity or
project to be carried out, in whole or in part.

2

The Impact Assessment Agency of Canada (the Agency) may
suspend the time limit to respond to the request, according to
subsection 9(5) of the Act. If the time limit is suspended, the
Agency will post on the Canadian Impact Assessment Registry
Internet site a notice that sets out the reasons for the suspension.

3

Personal information received by the Agency would be redacted
before being posted to the online Canadian Impact Assessment
Registry.

4
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Subsection 9(2) of the Act specifies that the Minister may consider
adverse impacts that a physical activity may have on the rights of
the Indigenous peoples of Canada – including Indigenous women
– recognized and affirmed by section 35 of the Constitution Act,
1982 as well as any relevant assessment referred to in section 92,
93 or 95 of the Act.

5

Subsection 9(3) of the Act grants power to the Agency to require
any person or entity to provide information with respect to any
physical activity that can be designated under the Act.

6

The proponent of a designated project must not do any act or
thing in connection with the carrying out of the designated
project, in whole or in part, if that act or thing may cause effects
within federal jurisdiction, unless the Agency determined no
impact assessment is required and posted the decision on the
online Canadian Impact Assessment Registry; the proponent
complies with the conditions included in the decision statement
that is issued to the proponent and is not expired or revoked; or
the Agency permits the proponent to do that act or thing, subject
to conditions set by the Agency, for the purpose of collecting
information or details for the impact assessment process.

7

A federal authority must not make any decision under another Act
of Parliament that permits the project to be carried out, in whole
or in part, unless the Agency determines no impact assessment is
required or where an impact assessment is required, the decision
statement issued to the proponent sets out that the effects
indicated in the Agency’s impact assessment report are within the
public interest.

8
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[English]

The Chair (Mrs. Deborah Schulte (King—Vaughan, Lib.)):
I'm going to bring the meeting to order, if I could, please.

Before I introduce the minister and her panel, I just want to let the
committee know that I'm very appreciative that the minister has
come back. This will be the second time she is in front of the
committee on this bill, Bill C-69, and that's unusual. She's being
generous.

I want to make sure the committee appreciates that it is unusual
for a minister to come back on one bill. The reason she is back in
front of us is that there were issues raised about the need to ask her
specific questions relevant to the testimony we heard over the last
couple of weeks on Bill C-69, and possibly some amendments may
be brought forward. We have seen many. I think we have several
hundred to look at.

I usually am very generous, but today I'm going to be very strict. I
want to make sure we stay on target with the questions on Bill C-69,
because that's what she's here for.

To get started, I'd like to introduce, obviously, the minister.

Thank you very much for coming back in front of us.

We have Jonathan Wilkinson, MP, North Vancouver, and the
parliamentary secretary. We have Ron Hallman, president, Canadian
Environmental Assessment Agency; and Stephen Lucas, deputy
minister, Department of the Environment.

I welcome you, and I give you the floor.

Thank you.

[Translation]

Hon. Catherine McKenna (Minister of Environment and
Climate Change): Thank you, Madam Chair.

I would also like to thank the members of the committee.

[English]

Thank you to our amazing chair and also to the members of the
committee. I really do appreciate all the hard work you do on this
committee.

Of course I'm thrilled to be here with Jonathan Wilkinson, who, as
you all know, is my parliamentary secretary; Stephen Lucas, who is
the deputy minister of Environment and Climate Change; and Ron

Hallman, president of the Canadian Environmental Assessment
Agency.

I want to thank you again for the invitation to return to talk about
Bill C-69. I know we all care greatly about how we do
environmental assessments and about making sure we rebuild trust
in them.

Before I start, I want to recognize that we're on the traditional
territory of the Algonquin and Anishinabe peoples. In my job, it is
extremely important that we partner with indigenous peoples—our
first nations, our Métis, and Inuit peoples—who care greatly about
our land, our waters, and our air. I think you will see that reflected in
Bill C-69.

[Translation]

First of all, I really appreciate the hard work of all the committee
members.

Reviewing a bill that is of interest to so many Canadians is not a
small undertaking. I also want to reiterate the values that guided our
work in getting to this point and share with you some perspectives
from Canadians since my last appearance.

[English]

The legislation we introduced earlier this year aims to restore
public trust in how the federal government makes decisions about
major projects, like mines, pipelines, and hydro dams.

These better rules are designed to protect our environment,
improve investor confidence, strengthen our economy, and create
good middle-class jobs. They will also make the Canadian energy
and resource sectors more competitive. With these better rules, we
are working to build on Canada's strong economic growth and
historic job numbers.

The Government of Canada is committed to ensuring that
Canada's major projects are developed in a way that is informed
by rigorous science, evidence, and indigenous knowledge. They
must also be consistent with Canada's climate plan, protect our rich
natural environment, respect the rights of indigenous peoples, and
support our economy.

Our priority remains to effectively advance both Canada's
economic progress and our environmental responsibilities. These
values are at the core of Bill C-69.

1



[Translation]

Ultimately, we want to restore the trust of Canadians in how major
projects are reviewed. There will not always be unanimous views on
the outcome of a project decision, but if the process and foundation
on which those decisions are made is stronger, trust in the outcomes
will be as well.

[English]

Bill C-69 was informed by the views and inputs of Canadians. For
over 14 months we heard from Canadians from coast to coast to
coast on the best ways to improve current environmental and
regulatory processes.

I'm very proud of the balanced perspective we were able to
achieve in the bill. I'm hoping that this balance also guides you in
your work as you review the many submissions you've received and
the testimony of witnesses who have appeared before you, each with
a different perspective on what will work and where improvements
are needed.

Since the bill was introduced in February I've also continued
engaging with stakeholders, provinces, indigenous peoples, environ-
mental groups, and citizens from across the country at every
opportunity. I wanted to hear the views of those of you directly
affected by the bill and explain how the new process would work.

As you know, not all elements of the new system are detailed in
legislation. Regulations and policies are required to support and
operationalize the legislation. We are currently consulting Canadians
on the project list and information and time management regulations.
I encourage all Canadians, from indigenous peoples to industry to
environmental groups, to provide their input to inform these
regulations.

I'd now like to share some of the views I have heard.

Overwhelmingly, Canadians want us to restore public trust in the
way the federal government makes decisions about major projects
such as mines, pipelines, and hydro dams. When it comes to resource
development, you can't get very far if people don't trust the rules and
the way governments make decisions. The same goes for companies.
They need to know what's expected of them from the start and that
the process will be predictable, timely, and evidence-based.

That's why our top priority, with the changes we're proposing, is to
increase transparency and rebuild trust.

To rebuild this trust, we are creating better rules. The bill
incorporates a number of transparency measures, from making more
information available to the public to specifying factors to be
considered in decision-making to clearly communicating the reasons
behind decisions. Canadians and stakeholders have noted the
importance of public participation and accessible, transparent
information. This bill helps everyone understand and participate
more fully in the process.

● (1110)

[Translation]

Stakeholders have told us that rebuilding trust requires clarity
about what will be considered in assessments and in making
decisions.

Bill C-69 restores robust oversight and thorough impact
assessments that take into consideration not only the negative
environmental effects of a project, but also the environmental,
economic, health and social impacts.

Impact assessments will also consider how projects are consistent
with our environmental obligations and climate change commit-
ments, including with the Paris Agreement. A big part of this is
better understanding the broader environment outside of individual
project reviews. Some stakeholders were wondering if the govern-
ment will ever conduct strategic or regional assessments, given this
is possible under current legislation.

We will soon launch a public engagement process on our first-ever
strategic assessment on climate change, which will provide guidance
on how to consider greenhouse gas emissions in individual project
reviews.

We also heard from companies that they are looking for more
clarity and certainty about the process.

[English]

The proposed legislation provides a clear, timely process so that
project proponents know what's expected of them and when. A
predictable and timely process is key to getting good projects built
and encouraging investment in Canada.

I also heard that companies need to know how the transition to the
new system will work. Industry associations and companies with
projects in the system would like clear rules and indications of which
assessments currently under way would continue under former
legislation and which would be subject to the new impact assessment
act.

Legislated timelines will also provide regulatory certainty and
ensure that the process is both faster and more efficient. We've heard
from industry, indigenous peoples, and environmental groups that it's
important that there is enough time to carefully consider science,
evidence, and indigenous traditional knowledge. That's why this bill
provides a predictable, time-bound process, from early planning
through to the decision, to ensure that companies know what to
expect and when, and that they are not held up in an impact
assessment process.
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With a goal of one project, one review, we will coordinate with
provinces, territories, and indigenous jurisdictions to reduce red tape
for companies and avoid duplication of efforts in reviewing
proposed projects. The new impact assessment agency of Canada
will work with other bodies, such as the Canadian energy regulator,
the Canadian Nuclear Safety Commission, and the offshore boards to
conduct reviews that will integrate both the impact assessment
process and regulatory review requirements.

The new legislation also provides the offshore boards with a
greater role in project reviews, which is consistent with other life-
cycle regulators.

● (1115)

[Translation]

I also heard from many indigenous organizations that it is
important that their rights are recognized and respected, and that we
work in partnership from the outset.

This is exactly what Bill C-69 will accomplish.

[English]

I want to highlight that the bill makes it mandatory to consider
indigenous knowledge, when provided, alongside science and other
evidence. It also provides protection of that knowledge to build the
trust needed to share such information. We will also increase the
funding available to support indigenous participation and capacity
development related to assessing and monitoring the impacts of
projects.

Another significant advancement under this bill will be that
indigenous jurisdictions will have greater opportunities to exercise
powers and duties under the new impact assessment act. My
discussions with indigenous peoples have confirmed to me how
important this is, as is our commitment to the United Nations
Declaration on the Rights of Indigenous Peoples.

[Translation]

I look forward to the end result of this committee's work to
consider ways to strengthen the bill even further. Better rules will
restore confidence that good projects can move forward in a
responsible, timely and transparent way, while also protecting our
environment and building a stronger economy for Canadians.

[English]

Thank you again for inviting me, and for the important work you
are doing.

The Chair: Thank you very much, Minister.

Before I go to questions, I want to recognize some new faces
around the table. I would like to welcome MP Sylvie Boucher. We
have Ms. May and Madame Pauzé. Welcome back. We have James
Maloney, chair of the natural resources committee; Kim Rudd,
parliamentary secretary to Jim Carr; and Sean Fraser. We have lots of
new faces at the table.

We will start with James Maloney, please, for the first question.

Mr. James Maloney (Etobicoke—Lakeshore, Lib.): Thank you,
Chair. Thank you for allowing me to be here and for giving me time.

I'm sharing my time with Mr. Fraser, so I'll try to get right to the
point.

Minister, thank you again for being here today. As the chair has
pointed out, I'm here as chair of natural resources because of the
importance that the proposed changes in Bill C-69 have to
stakeholders.

In my capacity sitting on that committee, we hear from
stakeholders on a regular basis. I meet with them regularly. These
are stakeholders, NGOs, organizations, and one of the issues that
comes up time and time again is this issue of restoring trust and
certainty, which you talked about. Timelines, predictability, and
schedules on these projects have been major stumbling blocks, and
have led to a lack of confidence. They are very interested in Bill
C-69 for that reason.

I know you have consulted with the stakeholders along the way.
We've heard from many of them after the bill came out in this
committee.

I am wondering if you could shed some more light on the
background and how you see Bill C-69 addressing these concerns
and restoring that trust.

Hon. Catherine McKenna: Thank you very much.

Thank you for your hard work on the natural resources committee.

It's important that we rebuild trust, and included in that is
providing certainty to proponents. We know we need to make sure
we're making decisions based on good science, on evidence, and on
traditional knowledge. We also know that we need to provide
certainty to proponents about how the system works.

In terms of the timelines, which I think is a really important point
—I have heard the comment that providing certainty on timelines is
important—we've done two things. One, on the front end, we've said
we need better early planning and engagement, because if you can
address concerns and problems, hear from communities and from
indigenous peoples, you can work with provinces to align timelines
with them. We have the principle of one project, one review, and if
you can figure out the permitting process, you will get to a better
spot when you get into the system. Early planning and engagement
create more efficiency on the back end.

Two, our bill proposes stricter timeline management and fewer
stops of the legislative clock. I think it's important to point out that
we're shortening legislated timelines for the impact assessment phase
for agency-led assessments from 365 to 300 days. Timelines for
panel-led assessments would be reduced from 720 days to 600 days,
which is from 24 to 20 months. The timelines for non-designated
projects reviewed by life-cycle regulators would be reduced from
450 to 300 days.
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Let me emphasize that the reason we are able to do that is that a lot
of the hard work and engagement will be done on the front end,
which will lead to more certainty and structured timelines on the
back end so that we can get to better decisions.

Thank you.

● (1120)

Mr. Sean Fraser (Central Nova, Lib.): Thank you very much,
Minister.

It's a natural segue from Mr. Maloney's questions to the topic I'd
like to hit on.

As a starting point, in my view, we have to determine what level
of environmental protection our laws are going to provide before we
get into what projects are going to be approved. While we're putting
in timelines and rules that ensure investor certainty, I also want to
flag that this bill is very important in building public confidence in
our environmental laws. Can you tell me how this bill is going to
enhance public confidence so that Canadians know that while these
projects that grow our economy get off the ground, our environ-
mental laws are not going to be compromised?

Hon. Catherine McKenna: Thank you very much, because
obviously that's a critical point. The whole reason we're doing this is
that it was a commitment made by our government to Canadians that
we would rebuild the trust in the system that was sorely lost under
the previous government. There was a sense that decisions were not
being made based on science and evidence, but on politics. There
wasn't proper consultation with communities, nor engagement with
indigenous peoples, which didn't help get projects going ahead.

In our new system, the proposed system, the idea is that you make
decisions based on science and indigenous knowledge and facts.
That's critically important. We are committed to evidence-based
decision-making, so you need to have that as part of it. We've also
put forward that only a single agency would do environmental
assessment. It would be the impact assessment agency of Canada.
We think this is much better because that will make sure a clear
process is followed all the time. It will also help with efficiency.

We believe there needs to be earlier public engagement as well as
partnership with indigenous people. The early engagement process is
critically important. We've moved to a sustainability task, so we're
looking at how we can look at a variety of factors, not just
environmental factors but factors that would look at the impact on
indigenous peoples and also the economic benefits of a project and
the health impacts. We think that is how you can rebuild Canadians'
trust, how you can show you're listening to Canadians, and how you
can provide better certainty for proponents.

In the end we also want to make sure, when we make decisions,
that there's transparency, so we will now have reasons for decisions.
Previously, a press release would announce the decision, and we
believe that Canadians are entitled to understand on what basis the
government would make sometimes quite challenging decisions, and
what science, evidence, and knowledge they were based on.

Mr. Sean Fraser: Madam Chair, is there any time remaining?

The Chair: No.

Mr. Sean Fraser: Okay. Thank you very much.

The Chair: You had seconds, but I don't think it's worth starting
another question round.

Mr. Fast.

Hon. Ed Fast (Abbotsford, CPC): Thank you very much.

Minister, welcome back to our committee.

I want to focus on proposed subsection 22(1) of the bill, which
reads, “The impact assessment of a designated project must take into
account the following factors”. Here's one of the factors: “the extent
to which the effects of the designated project hinder or contribute to
the Government of Canada's ability to meet its environmental
obligations and its commitments in respect of climate change”.

Minister, would you agree with me that one of those commitments
is the targets we set in the Paris Agreement, yes or no?

Hon. Catherine McKenna: Thank you very much.

We've been clear that when we do environmental assessments, we
need to be taking into account our climate change plan and our
commitments.

Hon. Ed Fast: Okay. Thank you.

Hon. Catherine McKenna: I would indicate that the Conserva-
tives have also supported the Paris Agreement. That's a good step.

● (1125)

Hon. Ed Fast:We have. Thank you for putting that on the record.

Would you agree with me that the success of the different tools
you're using under the pan-Canadian framework on climate change
will drive how close we get to our Paris targets?

Hon. Catherine McKenna: I'm not entirely sure I understand the
question. Do we have a plan so that we can do what everyone in
Parliament voted for, which was to meet our international
commitments? The answer to that is yes.

Hon. Ed Fast: All right. One of those tools that you're using is a
national carbon price. Is that correct?

The Chair: I'm going to interrupt. I know you brought it
specifically to the act that we're studying. However, we are delving
into not the act but we are delving into the pan-Canadian framework,
not the bill.

Hon. Ed Fast: We're talking about the pan-Canadian framework
on climate change that the government brought forward.

The Chair: Can you relate that back to the bill?

Hon. Ed Fast: The minister has already indicated that there are a
number of tools she is using under that framework to allow Canada
to meet its Paris emissions targets. The section I quoted says that a
project will be evaluated taking into account the impacts that the
project will have on our Paris Agreement targets and other
commitments.

The Chair: I understand that and I appreciate that, but you were
delving into actually—

Hon. Ed Fast: I am going to be delving into the carbon tax. This
government has not been transparent about what the carbon tax
means for Canadians. The carbon tax is an essential element of the
pan-Canadian framework on climate change. In fact, her officials
have said it's a foundational element of that plan.
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The Chair: I don't deny that it's an essential element, but it's not
an essential element in studying this bill. That's what I'm trying to
give us the air time to do, to ask the minister questions specific to the
bill that we're studying today.

I know we have a great relationship and I know that we have good
respect. I would just like you to make sure that we're delving into the
aspects of the bill that's on the table today.

Hon. Ed Fast: You just said we're not talking about the bill, that
we're talking about the pan-Canadian framework on climate change.
Now you're back to saying we're talking about the bill.

The Chair: No, we're talking about the bill.

Hon. Ed Fast: Well, you said something else just a couple of
seconds ago, and I'm talking about the bill as well.

I have referenced the section of the bill that says every single
project is going to have to be evaluated in terms of the impact the
project will have on the climate change targets that Canada has
committed to, and the degree to which a project will move forward
will be driven by the fact that the tools that are being used are either
successful or not. One of the foundational tools within that plan is a
carbon tax.

Madam Chair, if you're going to shut me down when this is
completely relevant to the pan-Canadian framework on climate
change and the legislation that we have before us, and impacts the
likelihood of whether a project will proceed or not, then this cover-
up is getting worse than Canadians imagine.

We've asked question after question of this government about
what impact the carbon tax will have on emissions in Canada and
how much it will cost Canadians. Now you're telling me that you
cannot allow me to have questions—

Mr. Mike Bossio (Hastings—Lennox and Addington, Lib.):
Madam Chair, on a point of order, can we just allow the minister to
please answer the question? Thank you.

Hon. Ed Fast: Thank you.

The Chair: Go ahead.

Hon. Ed Fast: My question is that in regard to the section I
referenced, which requires every project to be evaluated in terms of
the impact it will have on our climate change plan, if your carbon tax
is not as successful as you suggest it is, would you agree that it may
be less likely that projects in the future will not be approved because
the rest of the tools in your plan are not achieving their desired goal?

Hon. Catherine McKenna: Obviously, your question isn't
directly on point to Bill C-69. However, I want to then commend—

Hon. Ed Fast: Actually, it is.

Hon. Catherine McKenna: —your party for supporting action
on climate change and our international obligations. Therefore, you
should support the fact that we need to look at this legislation and we
need to look at projects in the context of our international
commitments, which you support.

There will be an opportunity for Canadians to weigh in on the
strategic assessment of climate change. We've committed to doing a
strategic assessment. It's an opportunity to provide clarity to
proponents, to stakeholders, and to the agencies as to how climate

change will be considered in project assessments. Once again, given
that—

● (1130)

Hon. Ed Fast: Minister, that wasn't my question.

Hon. Catherine McKenna: —the Conservative Party has
supported our international commitments, I'm very pleased—

Hon. Ed Fast: Mine was a yes-or-no question.

Mr. Mike Bossio: Chair, I have a point of order.

Hon. Ed Fast: You're running out my time.

Mr. Mike Bossio: Once again, can you please allow the minister
to answer the question? Thank you.

Hon. Ed Fast: Madam Chair, the time that's allocated to me,
which I believe is—

The Chair: You have the full time, and I have not denied any
time.

Hon. Ed Fast: This is my time. I allow the minister to answer the
questions, but when she's running out the time I have available to ask
her my questions, then I will be objecting and interrupting.

The Chair: Okay. I was—

Mr. Mike Bossio: On a point of order, Chair. Can we please allow
the minister to answer the question? Thank you.

The Chair: Just hold on a minute, if you don't mind. I am the
chair. I was generous, but I also want the questions to be specific to
Bill C-69, and I made that point clear at the beginning of the
meeting.

I was asked by a colleague to give the minister a chance to answer
it. I'm actually still ruling it out of order because it is not specific to
Bill C-69. It's specific to the pan-Canadian framework, and that's not
what we're discussing here today.

Hon. Ed Fast: Actually, it is.

The Chair: We're discussing the bill.

Hon. Ed Fast: I've pointed to the exact piece of legislation, which
—

The Chair: You are making a connection.

Hon. Ed Fast: —actually incorporates reference to the broader
plan and the impact the different tools will have.

The Chair: I'm not going to debate it. I understand you're making
the connection, but this opportunity was for the minister to explore
the bill in front of us today. I understand you're making a connection
in saying that it has a relation to the decisions being made for
Canada, but that is not the bill.

Hon. Ed Fast: Yes, it is the bill.

The Chair: Let's give the minister one last chance to wrap it up.

Hon. Ed Fast: She has already.

The Chair: Let's finish it. Let's finish with the minister.

Hon. Ed Fast: She's running out my time, Madam Chair.
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The Chair: She isn't. I haven't taken your time. It's still stopped.
We're going to start it now to see if she'd like to give a specific
answer, and then we'll move on to the next question.

Hon. Catherine McKenna: I'd just like to again confirm that,
because the Conservative Party of Canada has supported meeting our
international obligations under the Paris Agreement, I would assume
that the party would also support the Government of Canada's ability
to meet its environmental obligations and support that the
commitments in respect to climate change be considered in any
project review.

The Chair: Okay. Next question.

Hon. Ed Fast: Directly to the point, Minister, I have in my hands
a report produced by your department that claims that your carbon
tax will reduce GHG emissions by 90 million tonnes by 2030. What
gives you any assurance that you will achieve 90 megatonnes of
emissions?

The Chair: I'm sorry. I hate to keep doing this, but I'm going to
have to interrupt again. That is not what we're discussing today at
committee. I want you to have your full time. You asked to have the
minister back so that we could ask questions specifically on this bill.
That is not on this bill.

Hon. Ed Fast: It is on this bill.

The Chair: You have related it—

Hon. Ed Fast: Madam Chair, I disagree with you. In fact, this is
just another attempt to cover up—

The Chair: I've made the decision. I don't want to take your
questions away.

Hon. Ed Fast: —the carbon tax.

The Chair: Do you have another question that's on the bill? Sorry,
Ed, I really want to give you your question time, but that is not a
question on this bill. You're making a connection, but I am ruling
that it is not on the bill.

Hon. Ed Fast: It's directly related to whether a project that is
going to be evaluated under this bill is going to be approved. If the
carbon tax doesn't work, the likelihood of a project being rejected
dramatically increases.

The Chair: Ed, I've made a ruling on that question. Would you
like to ask another question that's related specifically to the bill?

Hon. Ed Fast: I am going to ask a question related to the bill
about proposed paragraph 22(1)(i) that expressly addresses the
requirement that projects considered under this legislation—

The Chair: Ed, I don't want to take your question time away.

Hon. Ed Fast:—be evaluated in terms of the climate change plan
the minister has brought forward, and part of that climate change
plan is a carbon tax.

Canadians have a right to know what the impact on them is and
whether it reduces emissions, Madam Chair.

The Chair: You've made your point.

Hon. Ed Fast: Then rule me out of order so you're on the record.

The Chair: I'm ruling the question out of order. I'm on the record
that this question does not relate directly to what we're studying,
which is Bill C-69.

I will move on to another member, although I don't want to do
that. Do you have another question before I move on?

Hon. Ed Fast: Listen, I am insisting that I have a right to ask the
minister the questions that are relevant to Canadians, that Canadians
are interested in, and that have to do directly with this.

The Chair: Are you challenging the chair?

Hon. Ed Fast: Listen, you have a majority on this committee.
Challenging the chair will simply result in the same outcome.

The Chair: Ed, I've given you a lot of time to put your point
forward.

Hon. Ed Fast: I know you have. I have respect for you, Madam
Chair.

The Chair: I have respect for you, which is why I'm giving the
time.

Hon. Ed Fast: I will now cede my speaking time, because it's
very clear that this committee and its chair are suppressing the
information that Canadians need to know about the carbon tax and
its impact on them.

The Chair: Are you ceding it? Thank you very much.

I'm going to give the time to Ms. Duncan, please.

● (1135)

Ms. Linda Duncan (Edmonton Strathcona, NDP): Thank you
very much. It's nice to see the minister and her officials back. I look
forward to the second hour of being able to spend more time with the
officials as well.

I'm presuming, Madam Minister, that you've been well briefed on
the extensive and significant concerns raised about this bill that
people have welcomed. Finally, the government has come forward
with an amended three bills in one, in this 800-clause bill. My
understanding is that we've received almost 450 amendments. That's
only the tip of the iceberg. Regrettably, so far, the members of the
committee have only actually seen one half of the briefs that have
been submitted, mainly because this review has been so fast-tracked.

We will have 450 amendments to review in the next four
meetings, maximum. That means that we regrettably won't be able to
consider a great many of the amendments that industry, NGOs, and
indigenous, Métis, and Inuit communities put forward. I would
encourage the minister to consider the briefs that have been put
forward if we are not able to raise their concerns in our process.

Madam Minister, you have again repeated here—and I appreciate
that—your government's commitment to the UNDRIP. The request
that I am putting to you is the same request that I put forward in this
committee to amend the Federal Sustainable Development Act and
was not accepted.

Are you willing to amend your bill to specifically reference the
UNDRIP as requested by first nation, Métis, and Inuit people
appearing before this committee?

Hon. Catherine McKenna: Thank you very much, and thank you
very much for all your hard work. I know you care greatly about this.
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Just to your previous point, there have been submissions from
indigenous peoples, from industry, from environmentalists. We take
them all very seriously. I've been personally engaged in discussions
but also in reviews with them, and I have great faith in the
committee.

We have committed to a renewed nation-to-nation relationship
based on respect, co-operation, and partnership rooted in the
principles of the UN Declaration on the Rights of Indigenous
Peoples. I would confirm that this bill reflects the commitment that
we have upfront recognition of indigenous rights, mandatory
consideration of rights and culture, and provisions for arrangements
with indigenous groups to exercise powers and duties under the
legislation. There is a focus on aiming to secure free, prior, and
informed consent through processes based on mutual respect and
dialogue.

I've spent a lot of time meeting with indigenous peoples, meeting
with communities.

Ms. Linda Duncan: Minister, if I could interrupt, I'm well aware
of what is provided in the bill.

My question is very specific. Are you willing to accept an
amendment to this bill to specifically reference the UNDRIP, yes or
no?

Hon. Catherine McKenna: We are happy to consider any
amendments.

Ms. Linda Duncan: Okay.

A lot of concern has been expressed about the discretionary nature
of this bill. Nobody knows yet what will be on the project list, and
many have expressed concern, including industry, that we don't yet
know what will be covered by this bill.

You've brought forward the same discretionary power that existed
in the Harper assessment bill. That is where, if you're informed of
significant potential impacts to health or environment, you have a
discretion. Are you willing to consider changing that provision and
making it mandatory, when information comes to your attention that
there may be potential significant impacts to health or environment,
that you would require a federal assessment?

Hon. Catherine McKenna: Just to start, you mentioned that
proponents are concerned. Proponents are weighing in quite strongly
—there's a project list, a paper that's under consultation—as are
indigenous people, as are environmentalists.

We know we need to be able to rebuild trust in environmental
assessments. We need to hear from communities. We need to work in
partnership with indigenous peoples. That's why we've rebuilt the
process through the early assessment.

We've also—

Ms. Linda Duncan: With all due respect, Madam Minister, that's
not my question. I'm not asking about the right of people to
participate.

I'm asking if you are willing to consider an amendment that would
make it a mandatory duty, not a discretionary option, to trigger a
federal assessment if you become aware of potential significant
impacts to health or the environment.

Hon. Catherine McKenna: We have made the decision that we
believe we should review major projects based on a project list.
There's a long discussion going on right now. Many folks are
weighing in. There is always the ministerial discretion. I think the
consultation, the project list, is really important so that we can figure
out how we review major projects with the potential for adverse
environmental impacts that are clearly within federal jurisdiction.

● (1140)

Ms. Linda Duncan: I'm taking that as a no.

In terms of Bill C-69—and this is regrettable—my party did make
the request that the bill be split. We note there are two representatives
of the natural resources committee here. We don't have that option,
because we have only one member on the committee. We had hoped
that the navigation would go to the transport committee, that the new
CER would go to natural resources, and the assessment bill here. But
you are responsible, as I understand, for the full bill.

Right now the bill exempts the CER commissioners who would
join a review panel from considering climate impacts. Are you
willing to consider amending the bill so that those members will also
have to consider climate impacts when they're reviewing a project?

Hon. Catherine McKenna: We're certainly committed to, as we
review projects, the need to understand the climate impacts of
projects, and we are looking at amendments.

The Chair: Great.

Mr. Bossio.

Mr. Mike Bossio: Thank you, Chair, and thank you, Minister, for
being here once again to discuss this very important bill.

As you know, I have a long history as a community activist
fighting against a mega-dump expansion that threatened my
community's water supply, and I've been through environmental
assessments on a number of occasions. I want to ensure, as you do,
that public participation in the process is strong and meaningful. I
have put forward several amendments this week to strengthen public
participation by ensuring the words “meaningful public participa-
tion” are added to the bill.

Is this something you would support? Can you comment on how
this would strengthen the regulations that will follow?

Hon. Catherine McKenna: We believe that public participation
is critical. Unfortunately, under the previous government that was
sometimes unnecessarily curtailed or prevented. We are happy to
consider amendments that would make it stronger, for example, the
words “meaningful public participation”. The only way you're going
to make good decisions on projects is if you listen to the people who
will be impacted by them. We need to do that. That is our
commitment to rebuilding trust, and I think that's a critical part of
this.

Mr. Mike Bossio: Thank you.
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Also, Minister, the environmental appeals tribunal process in
Ontario was a crucial tool for my community to oppose the mega-
dump expansion. I know first-hand how important this additional
body can be to ensuring we get things right.

This week I put forward an amendment to Bill C-69 to establish a
Canadian assessment appeal tribunal. Is this something that you
would support, and can you please give me your rationale?

Hon. Catherine McKenna: We have heard from some groups
that are supportive of this approach, and a number of other groups
that aren't. In terms of the folks who have expressed concerns, I think
it's the idea that it provides uncertainty. It increases the complexity
and the unpredictability with timelines. As we say, we need to find
the proper balance, the proper approach, and we have, obviously, a
number of different stakeholders.

We have made it much clearer how the process will be conducted
in terms of doing assessments, including early engagement. We've
been clear about the factors that would be considered in assessments
and in decision-making and that we have to provide transparency
around the decisions. We believe it also provides for meaningful
opportunities for participation by indigenous peoples, stakeholders,
environmentalists, and the public. We believe this, in combination
with other provisions in the bill, provides sufficient safeguards
without the additional expense and regulatory uncertainty and the
additional timelines that would result from a separate tribunal.

Mr. Mike Bossio: I have three indigenous nations represented
within my riding—the Mohawks of the Bay of Quinte, the
Algonquin, and the Métis. As you know, traditional knowledge is
a keystone that guides indigenous communities in looking forward
seven generations.

Can you comment on the importance of the consideration of
indigenous knowledge within the impact assessment process?

Hon. Catherine McKenna:When Minister Carr and I announced
the interim principles that would govern environmental assessments,
we were clear at that early stage that indigenous knowledge was key,
that it wasn't a nice-to-have; it was a must-have. Of course, we need
protections around the intellectual property associated with indigen-
ous knowledge, but also to allow an understanding of how decisions
were made should they incorporate indigenous knowledge. That is a
key part of this legislation and I know it's extremely important for
indigenous peoples. They have made that clear.

Mr. Mike Bossio: I've put forward a number of amendments in
this specific area. I hope we can be assured that you will take those
into consideration.

● (1145)

Hon. Catherine McKenna: We're happy to consider amend-
ments. Thank you.

Mr. Mike Bossio: I'd be happy to pass the rest of my time over to
Elizabeth May.

The Chair: You have two minutes.

Ms. Elizabeth May (Saanich—Gulf Islands, GP): Madam
Minister, as you know, I'm disappointed by C-69, but I have hopes,
and all the hopes I have for the bill being repaired have to do with
the degree.... You prefaced your remarks often by saying what we
heard in consultations before the bill for first reading, but I hope that

you've heard a lot of the witnesses who have come before this
committee with really big concerns that this bill will not rebuild
trust. It's not all about transparency and consultation. It's often about
whether the bill will work. I just want to focus on one piece, because
I hope you heard from the expert panel that was convened that did
really great work.

One of the things they mentioned was that environmental
assessment—or impact assessment, if we will—of projects under
federal jurisdiction is not just about major projects. Smaller projects
can have really negative environmental impacts not caught by
provincial EAs. I could mention a couple of projects. I will mention
one right now. It was a shocker. It was the jet fuel line built in the
Vancouver International Airport that Minister Garneau didn't know
about that got signed off by the port authority, which wasn't the sort
of thing that we might have thought of in a project review.

A project-by-project list can miss things. The only way to make
sure we don't miss things is to cast the net wider, as we used to, and
then make sure we're not wasting a lot of time on deep-dive reviews
of things that don't need them. Small projects, though, can have a big
impact.

I'm wondering if you're open to amendments that will allow us to
have environmental assessment legislation, impact assessment
legislation, that really rebuilds trust by going back to the pre-Harper
days, which we had from 1976 until 2012, of assessing every project
under federal jurisdiction.

The Chair: You have about 10 seconds.

Hon. Catherine McKenna: I think that we focus on how we
make sure that we're considering projects with major impacts. We
have provisions for projects on federal lands. Also, there's the ability
for citizens to raise issues and then the minister to designate projects.

The Chair: Thank you very much.

Mr. Sopuck, go ahead.

Mr. Robert Sopuck (Dauphin—Swan River—Neepawa, CPC):
Thank you.

One of the things I noticed, Minister, when you gave your list of
interest groups and people you consult with, you talked about
indigenous communities, environmentalists, the various levels of
government. You've never, ever mention municipalities, rural
communities, or agricultural communities. It's as if those people
simply do not exist to this government.

I mention this over and over again in committee and over and over
again these groups are always excluded. I'm really getting tired of it.
Also, in terms of traditional knowledge, I represent a large, rural
constituency with farmers, ranchers, hunters, trappers, and so on.
They, too, possess a high level of traditional knowledge, and I would
hope that their traditional knowledge is given equal weight.

8 ENVI-110 May 3, 2018

bgabel
Line

bgabel
Line



You mentioned in your opening remarks about competitiveness.
I've never heard so much nonsense. This government has made
Canada's economy completely uncompetitive. The Canadian Energy
Pipeline Association said that if the goal was to curtail oil and gas
production and to have no more pipelines built, this legislation may
have hit the mark.

I know it's uncomfortable for some to hear this, but our resource
economy is beginning to collapse. This is the truth. Foreign direct
investment is down to $31.5 billion in 2017, down 56% since we
were in office, which totals $71.5 billion. This is relevant, Madam
Chair, because the minister talked about competitiveness right off the
bat.

Mr. Robert Sopuck: John Ivison in a recent column wrote that
the slow bleeding of corporate Canada was about to get under way
and only the finance minister could stop it.

How can you sit there and say you're making Canada more
competitive when people who are actually economic practitioners
and investors are fleeing Canada in droves?

Hon. Catherine McKenna: I'm not entirely sure of the question,
but of course I care greatly about farmers and ranchers and small
communities. That is why we are trying to rebuild trust for everyone
in our system, which was sorely lost under the previous
Conservative government, where decisions didn't take into account
what communities had to say, what indigenous peoples had to say,
and where decisions were made on a political basis, and projects, as
a result, became polarized and did not go ahead.

Let me be clear, we are actually trying to get to a better spot,
because we believe that we can do this. We believe that the
environment and the economy go together, that we can rebuild trust
by making decisions based on science, evidence, and indigenous
knowledge, taking into account the real impacts of climate change
and how projects fit within our climate plan, and also providing
certainty for proponents.

As I expressed very clearly, we believe that by engaging on the
front end you can have shorter timelines on the back end, which was
something that proponents had very clearly expressed to us. I've had
numerous meetings with proponents, with indigenous peoples, with
environmentalists, with Canadians, with provinces.

● (1150)

Mr. Robert Sopuck: But not with municipalities. Here we go
again.

Hon. Catherine McKenna: Municipalities have also weighed in.

Mr. Robert Sopuck: Why didn't you say so?

Hon. Catherine McKenna: I'm happy to name every single
person that we've engaged with if you would like, but we're going to
run out of time.

We believe that it is important that we include community
knowledge. That is reflected in the legislation, at proposed paragraph
22(1)(m), “community knowledge provided with respect to the
designated project”. We want to be more competitive. We want to
attract investment, and that is exactly what we're doing with this
legislation.

Polarizing and dividing Canadians, not making decisions based on
evidence and facts, and not including indigenous peoples or
community knowledge are ways to ensure that projects don't go
ahead.

Mr. Robert Sopuck: That is pure nonsense.

Given the criticism you had of our government's environmental
record, which, by the way, was exemplary, I'd like you to name one
quantified environmental indicator that got worse under our
government, one quantified environmental indicator related to the
environment itself, not some stuff about consultation or any of that
kind of stuff.

Hon. Catherine McKenna: I could go on. Once again, I think I'll
probably run out of time. But I think—

Mr. Robert Sopuck: An indicator.

Hon. Catherine McKenna: —that you could say almost all
indicators went down—

Mr. Robert Sopuck: Name one. Name one.

Hon. Catherine McKenna: —under the previous Harper
government.

Mr. Robert Sopuck: Name one.

The Chair: Let her answer.

Hon. Catherine McKenna: And, you know what? Canadians
voted—

Mr. Robert Sopuck: I want a number.

Hon. Catherine McKenna:—because they wanted a government
that was committed to the environment.

Mr. Robert Sopuck: Give me a number.

Hon. Catherine McKenna: They wanted a government that was
going to believe in climate change—

Mr. Robert Sopuck: No numbers, okay.

Hon. Catherine McKenna: —and have a real approach to
climate change. They wanted a government that would ensure clear
air and clean water, and that is exactly what we're doing.

The Chair: Bob, you still have one minute.

Mr. Robert Sopuck: Good.

I want to go back to competitiveness. What is it about CEOs like
Steve Williams from Suncor? The Royal Bank pointed out that
capital is fleeing at an incredible rate. One of the big reasons is that
these project processes.... I happened to cut my teeth as a biologist
on the Mackenzie Valley pipeline. There are communities in the
western Arctic that are impoverished because that pipeline wasn't
built due to an environmental process that ran amok and actually
killed investment, and this is exactly what your government is doing.

Thank you, Madam Chair.

The Chair: Okay.
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Hon. Catherine McKenna: We've clearly taken in competitive-
ness concerns. We believe we are getting to a better spot where we
will rebuild trust. We will engage properly with indigenous peoples
and with communities. We will have stricter timelines. We will make
decisions based on evidence and knowledge, and we will ensure that
good projects go out of their way to protect the environment, which
will lead to competitiveness. We understand the importance of
attracting investment. I was very pleased to see Amazon make a
decision just the other day. We have historic economic growth rates
—the highest in the G7 right now—and the lowest unemployment
rates, while under the previous government, it was actually the
reverse. Our economy was in decline, and we weren't—

Mr. Robert Sopuck: Amazon moved in because of the carbon
tax...?

Hon. Catherine McKenna: —tackling climate change and we
weren't growing the economy.

The Chair: Okay. Thank you very much.

Who's up?

Mr. Amos.

Mr. William Amos (Pontiac, Lib.): Thank you, Chair.

Thank you, Minister, and Parliamentary Secretary, and our civil
servants. We appreciate this very much.

I have three issues I want to address today. One has already been
raised by my colleague Ms. Duncan around the issue of incorpora-
tion of climate considerations. I intend to bring an amendment to
seek to lock down more firm climate considerations at all stages, but
particularly through the panel reporting.

I wonder if you could indicate whether you will you be open to
these amendments. The testimony that came across from witnesses
was fairly clear that we really need to do a better job of that. I
wonder if you could comment.

Hon. Catherine McKenna:We certainly agree that we need to be
considering climate change when we make decisions on projects.
Once again, all parties supported the Paris Agreement and meeting
our goals under the Paris Agreement, which I thought was extremely
helpful. So clearly, there should be support across parties for doing
this. Proposed sections 22 and 63 talk about considering the climate
impacts.

Also, we are going to be issuing a discussion paper shortly on
doing a strategic assessment on climate change. It's really important.
We want to provide clarity to proponents, to stakeholders, to the
agency, and to Canadians as to how climate change and Canada's
climate plan will be considered in project assessments.

● (1155)

Mr. William Amos: Another issue that came up frequently in the
written testimony, which we obviously take just as seriously as the
oral testimony, was the issue of the incorporation of the UN
Declaration on the Rights of Indigenous Peoples. I have many
constituents in the riding of Pontiac who belong to the Algonquin
nation, and they have communicated to me the same thing, that they
expect this bill to be reflective of our government's commitment to
UNDRIP, to Bill C-262, which is presently being evaluated by

another committee. I intend to bring amendments that would seek the
incorporation of UNDRIP into this bill.

What is your reaction to those requests?

Hon. Catherine McKenna: As I've been clear, we're committed
to a renewed nation-to-nation relationship that's based on rights,
respect, co-operation, and partnership. We believe that's also
incorporated into this bill, but we are also willing to consider that
as well.

Mr. William Amos: Thank you.

My last question deals with the role of regulatory bodies,
particularly entities such as the Canadian Nuclear Safety Commis-
sion and the offshore petroleum boards. We heard testimony from a
significant number of stakeholders bringing into question not only
the weight of their participation, the number of members that could
be included in a panel, but also concerns about the potential for them
to predominate on panels, and particularly their potential role in a
chair position.

I intend to bring amendments on this issue because I think it's a
matter that goes to public trust. For better or for worse, there have
been questions raised about those entities. I wonder if you could
speak to that issue and to whether or not you'd be open to reducing
the role of those bodies in the context of review panels.

Hon. Catherine McKenna: We did hear concerns about
regulatory bodies, and that's why we made the determination that
we should have an impact assessment agency that would be leading
major projects, designated projects. We think that's critically
important.

However, we know we do need to be working with life-cycle
regulators. They have a role to play. They bring expertise and
particular knowledge. We think we have the right balance, and that
the lead once again is the impact assessment agency. There's one
agency that will be doing this, which is different than is the case....
We do still believe that life-cycle regulators and their expertise are
important in how we make decisions.

Mr. William Amos: Thank you.

The Chair: You have another minute.

Mr. William Amos: Madam Chair, I don't have any more
questions. I'll hand the time to Madam May if she has another one.

Ms. Elizabeth May: Thank you so much.

With your permission, Madam Minister, I want to pursue this
notion of expertise. I'll be brief. We have very little time. These are
life-cycle regulators. That's a fairly recent new buzzword to describe
them. I have extensive experience with the Canada-Nova Scotia
Offshore Petroleum Board. They have expertise in approving
offshore oil and gas. That is their mandate. It is a mandate in
legislation that created them. They cannot be seen as having
expertise that's valuable for this process. I'm going to ask again if
you could name the kind of expertise you think is valuable to this
process that comes from those regulators, because I can't think of a
damn thing.
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Hon. Catherine McKenna: Thank you very much.

First of all, let's step back. We said that the impact assessment
agency is the agency that will lead all reviews. Remember we've
talked about one project, one review. We need to provide some
efficiency, we want to make sure that we're able to monitor the
project, and we have conditions that are going to be relevant and are
going to apply throughout any project that's approved. That's why
we do think it is important that they have a role to provide expertise
in that.

Ms. Elizabeth May: What are you saying—

The Chair:We're out of time, and we need to be careful about our
language around the committee.

An hon. member: Hear, hear!

The Chair: I know when we get excited we tend to....

Ms. Elizabeth May: Is “a damn thing” unparliamentary?

Some hon. members: Oh, oh!

The Chair: I still think that's probably not really what we want to
be saying.

I want to thank the minister very much for coming back and
giving us that chance to delve in a bit deeper on the work that we've
been doing over the past couple of weeks. It's a big bill, a tough
initiative and issue. There's a lot of finding the right balance, and we
have many amendments that have come forward that we'll be
working on next week and the week after as we delve through the
clauses.

Thank you again.

● (1200)

Hon. Catherine McKenna: Once again I want to thank the
members of the committee. Look, we're all in this together. We
believe that we need to rebuild the trust of Canadians and we need to
attract investment. I think this is the opportunity to get it right, so
thank you for your hard work.

The Chair: Thank you.

I'm going to suspend to bring the departments up. Thank you.

● (1200)
(Pause)

● (1205)

The Chair: I'll resume.

Thank you very much to all the departments that have come to
join us this afternoon until 1 p.m. to answer the questions we have.
Again, I'd like the questions to be specific to the bill and maybe any
amendments that people have brought forward. That would be
helpful.

I also want to remind people—because I'm not sure everybody's
aware—that the bill has been updated, so the page numbers are
different. As we go into clause-by-clause next week, be aware that
you should get a new version of the bill because the pages and the
bill don't match anymore from the preliminary version that we had.
Thank you for that.

I just want to introduce, from the Department of Natural
Resources, Jeff Labonté, assistant deputy minister, major projects
management office; and Terence Hubbard, director general,
petroleum resources branch. We have, from the Canadian Environ-
mental Assessment Agency, Christine Loth-Bown, vice-president,
policy development sector; and Brent Parker, director, legislative and
regulatory affairs division. From the Department of Transport we
have Catherine Higgens, assistant deputy minister, programs; and
Nancy Harris, executive director, regulatory stewardship and
aboriginal affairs.

Thanks to all of you for being here. I understand that you're not
making statements; we're just going to go straight into questions.

We'll start with Mr. Fisher, who did not get a chance as a result of
the last session.

● (1210)

Mr. Darren Fisher (Dartmouth—Cole Harbour, Lib.): That's
right, I didn't get a chance because I think Mr. Fast took all my time
in the last session.

The Chair: I was very generous.

Mr. Darren Fisher: Thanks, Madam Chair.

Thanks, folks, for being here today. I will ask you some of the
questions that I had organized for the minister. With Bill C-69,—and
I'm talking about science—the proponents are in charge of doing
their own science. What checks and balances will we have in place
through the bill to ensure that we're working with actual, good
science?

I'm looking at nobody in particular, just whoever feels they want
to take that on.

Ms. Christine Loth-Bown (Vice-President, Policy Develop-
ment Sector, Canadian Environmental Assessment Agency): I
can start, and then my colleagues can chime in.

As the minister noted in her remarks, Bill C-69 is premised on
ensuring that decisions that are taken under the legislation are
evidence-based. Throughout the assessment process, we have a
number of different factors and opportunities to ensure that takes
place. In proposed section 22 we outline all the factors that need to
be assessed in an impact assessment, and through early planning,
we'll work with a proponent to develop impact statement guidelines.
Those would be the guidelines that would outline the scientific
studies and the issues that they need to address through the impact
statement.

Throughout that early planning process we also have the
opportunity to engage with others—the public stakeholders and
indigenous groups—to ensure that those impact statement guidelines
are comprehensive and tailored to the specific project. Then, within
the legislation and the proposed amendments there's also the
opportunity to do peer review of science on a case-by-case basis,
should that be warranted—that may be for some projects but not for
others—so that there could be a peer review of the science and
evidence. Then of course there's the transparency of all the decisions
and the rationale for those decisions.

Mr. Darren Fisher: The rationale for those decisions, is that
going to be public?
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Ms. Christine Loth-Bown: Yes, the rationale for the minister's
decisions will be public, and that is a significant change from the
current CEAA 2012 legislation.

Mr. Darren Fisher: How will the public get that information?
How will you disseminate that information to the public?

Ms. Christine Loth-Bown: Included in the changes are also
changes to the registry. Currently, the Canadian Environmental
Assessment Agency has an online registry system. There are about
80 different components within the draft legislation that propose
transparency elements to increase the amount of documentation and
information that's available to the public on the registry site.

Mr. Darren Fisher:What does the bill mean for federal lands, for
instance, ports? Will expansions to ports require an assessment?

Ms. Christine Loth-Bown: There are federal land provisions
within the legislation, specifically, and those have been enhanced
since the current legislation. With respect to federal lands, there are
increased requirements for specific criteria to be looked at by all
federal authorities when conducting assessments. There's also an
increased transparency for federal lands and federal authorities
conducting assessments. They need to notify and post that when they
are conducting an assessment or review, so that everyone is aware.
They need to also post the rationale for their decisions.

In addition to that, the minister indicated that we are out right now
consulting on a paper that looks at what the criteria would be for the
establishment of the project list. Within that consultation, we are also
looking at whether projects on federal lands need to go onto the
project list. That will be part of that conversation as well.

Mr. Darren Fisher: Thank you.

Can you tell me how a collaborative approach would work
between the agency, the CER, and the Canadian Nuclear Safety
Commission?

Ms. Christine Loth-Bown: Within the legislation, those are the
proposed sections starting in the forties: 43 and 46. They're known as
integrated reviews.

What we want to do through integrated reviews is to ensure that
one assessment process can meet the requirements of the impact
assessment legislation and the requirements of life-cycle regulators,
such as the Canadian energy regulator, as proposed in the legislation,
and the Canadian Nuclear Safety Commission.

The lead agency would be the impact assessment agency, but they
would be working in co-operation with a life-cycle regulator, such as
the CER or the Canadian Nuclear Safety Commission. That's to
ensure that we are able to benefit from the knowledge and
experience of those life-cycle regulators. It's important to note that
they are the regulators over the life cycle of the project. They
continue that relationship after an impact assessment has been
conducted.

The Minister of Environment and Climate Change, though, will
appoint the panel members. At least one of those panel members is
to come from a roster that would be recommended by the
commissioner or the president of the CER or the Canadian Nuclear
Safety Commission.

● (1215)

Mr. Darren Fisher: How will we test projects for climate impact?

Ms. Christine Loth-Bown: As the minister noted, there are two
sections within the legislation that specifically look at Canada's
climate commitments and obligations: proposed subsection 22(1)
and then proposed section 63, in the decision-making.

It's important to note that climate commitments and environmental
obligations are looked at as to whether they contribute to or hinder a
project. That's an important notation, just like the socio-economic
and all the analysis we're going to do. This proposed legislation does
propose to look at both positives and negatives and take that into the
entire assessment.

As the minister noted, Environment and Climate Change Canada
will soon be launching a strategic environmental assessment on
climate. That will give us guidance on climate impacts on a project
basis.

Mr. Darren Fisher: Thank you very much.

The Chair: Mr. Fast.

Hon. Ed Fast: Thank you very much.

My question is going to be directed to both Mr. Hubbard and Mr.
Labonté. If you are unable to answer and someone else on the panel
has the answer, please feel free.

You heard some discussion earlier, as we were asking questions of
the minister, about free, prior, and informed consent, which is a
standard that first nations are asking to be incorporated. Right now in
Canada, the standard is “duty to consult”, which the courts have
shaped over the years. It's something we understand reasonably well.

In your view, does the process established by the new impact
assessment act sufficiently discharge the crown's duty to consult and
accommodate aboriginal peoples?

Mr. Terence Hubbard (Director General, Petroleum Re-
sources Branch, Department of Natural Resources): One of the
core drivers of the changes proposed to the Canadian energy
regulator is to implement some of these principles the government
has committed to on reconciliation with indigenous peoples. That
includes strengthening our approach to consultations with first nation
communities.

Built right into the provisions of the legislation is clarity on how
the regulator will consider impacts on indigenous rights, and how it
will consider and protect traditional indigenous knowledge. It will
include requirements for representation on the new corporate board
of governors overseeing the regulator, as well as within the
commissioners who would hear individual projects' indigenous
representation.

Yes, as we develop the legislative framework, we have built these
principles and considerations into it.

Hon. Ed Fast: Earlier, Ms. Duncan asked the minister whether
she was prepared to incorporate UNDRIP fully into the legislation.
The response was that she's prepared to consider it. Then, I believe
Mr. Amos asked the question again. She responded that she is
prepared to consider it.
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I'm assuming, since she's already indicated that she is prepared to
consider incorporating elements of UNDRIP into the legislation, that
you would have turned your minds to what that might mean. We've
had first nations before us, and some of them have said they don't
believe UNDRIP represents a veto. There are others who say it is a
veto. Have you done any legal analysis on what it would mean for
projects that have to undergo this new impact assessment process?

Mr. Terence Hubbard: The government has been clear on its
intent to utilize these consultation processes and this legislative
process to support the implementation of these commitments. That
includes aiming to achieve consensus and consent in the develop-
ment of these projects. Building in a more inclusive approach and
deeper consultations will help facilitate those objectives.

Hon. Ed Fast: That doesn't answer my question, of course. If you
can't answer it, perhaps someone else on the panel can answer it.

Has any analysis been done on FPIC to determine whether it
actually could be interpreted by the courts to mean an absolute veto
on the part of first nations?

● (1220)

Ms. Christine Loth-Bown: As Terry has noted, what we've tried
to do with the proposed legislation is to put the principles of free,
prior, and informed consent, and having mutual respect and
dialogue, threaded throughout the legislation. There are a number
of aspects of the draft legislation that speak to the UNDRIP
principles. There's a recognition of rights right up front within the
legislation.

There is also, within the early planning, the development of an
indigenous consultation plan, done jointly with indigenous peoples,
to ensure that the manner in which they are consulted throughout the
process is consistent with how they would like to be consulted. It
clearly identifies up front who needs to be consulted and how they
would like to be consulted.

As my colleague has noted, throughout the decision-making
phase, impacts on rights are also a key component of the entire
assessment and decision-making process.

Hon. Ed Fast: That addresses for the most part the consultation
element of it, but I'm going to get back to the actual portion that
could be construed as a decision-making right, which could be
incorporated into the act if in fact Ms. Duncan has her way and
UNDRIP and FPIC are incorporated into the legislation.

I'm hearing none of you say that free, prior, and informed consent
is fully baked into the current version of the bill. I'm not suggesting it
should be, but obviously the minister is considering it because she
said right here at the table that she was prepared to consider it.

Given that fact, and given that this should come as no surprise to
any of you, has any legal analysis been done on whether fully
incorporating FPIC into this legislation would represent a veto right
for first nations?

Ms. Christine Loth-Bown: As I've indicated, the current
legislation as drafted tries to embody the principles of free, prior,
and informed consent based on mutual dialogue and respect. That
has been the theme that has gone through the legislation.

Hon. Ed Fast: Has there been any legal analysis?

Ms. Christine Loth-Bown: The minister has indicated openness
to amendments. We look forward to continuing that dialogue in
supporting the minister and the government—

Hon. Ed Fast: I take it the answer is no.

The Chair: Time is up.

Ms. Duncan.

Ms. Linda Duncan: Thank you to the officials for being here. I
note we have nobody from the Department of the Environment.

My first question is to you, Mr. Parker, because you hold a very
important position, actually drafting the legislation and regulations. I
admire that. I've had similar jobs myself.

Who did you take your marching orders from, or was it the CEAA
office that actually drafted the first part of this bill? Who was
actually leading the drafting, and who was making the final decisions
on what provisions went in or didn't go in?

Mr. Brent Parker (Director, Legislative and Regulatory
Affairs Division, Canadian Environmental Assessment Agency):
I'll start with where we began, with the consultation—

Ms. Linda Duncan: I actually want to know the tail end. I want to
know who had the authority in the end to say this is the final bill,
part one of this act.

Mr. Brent Parker: The way in which the drafting takes place
typically, which is the way it took place on this bill, is that drafting
instructions are provided. They are, of course, approved by cabinet,
and they guide the legislative drafters, who are housed within the
Department of Justice. They take instruction from the policy leads,
which would be us. My team, the drafters, and I were the ones
spending time in the drafting room over the course of this past year,
working on the drafting based on the instructions that were laid out.

Ms. Linda Duncan: We don't have Justice here.

Can I ask, was the starting point the Harper 2012 CEAA or was it
the before the Harper evisceration of that act?

Mr. Brent Parker: The starting point was effectively the
conversation that began about a year and a half ago.

Ms. Linda Duncan: So you started at zero.

Mr. Brent Parker: Yes.

Ms. Linda Duncan: You did not start with the existing bill.

● (1225)

Mr. Brent Parker:We started with the launch of the expert panel,
which essentially was the beginning of this process.

Ms. Linda Duncan: It's okay. I don't think I'm going to get a clear
answer.
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There's a lot of concern expressed in testimony to us about how
vague the extension of the public right is. That was the main reason
for the lack of public trust in the federal assessment process, that
erosion of the public's and indigenous peoples' right to participate.
All that it says in the bill is the agency must ensure that the public
has an opportunity to participate. There have been suggestions that
we could add in adjectives like “reasonable” or “effective”.

Why was there no provision, and do you think that the department
will be open to a provision to require regulations where there's
consultation on what the specified rights are, the right to cross-
examine, the right to table evidence, and so forth, because right now
there essentially is no guaranteed right?

Ms. Christine Loth-Bown: In terms of public participation
within the proposed legislation, an important component actually is
in the early planning phase where there are outputs of the early
planning phase.

Ms. Linda Duncan: You're not answering my question. I'm
talking about specific rights. The reason why there was such a hue
and cry about the Harper evisceration of this bill was that people
were being denied the right to participate effectively in the reviews,
and what they had been looking for in this legislation was that they
would be specifically guaranteed the right they previously had, to
table evidence, to cross-examine. I'm not worried about each part.
Yes, the right should be in every part of the process, but why is there
no specific right and do you think that there is some opening in the
ministry that they will, in fact, strengthen this bill to actually
guaranty specific rights to participate?

Ms. Christine Loth-Bown: I can't answer as to why specifically
something's not in there, but I can indicate what is in there. What is
in there is no longer the interested party test. Right there, that has
been removed so there's no longer—

Ms. Linda Duncan: True.

Ms. Christine Loth-Bown:—a requirement for individuals to be
identified as interested parties, thereby opening up the level of
participation. Also, within the purpose statement of the act, there is a
clear statement there—

Ms. Linda Duncan: The purpose statement is not really binding.

Ms. Christine Loth-Bown: —with respect to meaningful
participation within the process, as well as the development of a
public participation plan in the early planning process.

There are a number of points with respect to public participation.

Ms. Linda Duncan: Okay, I'm not getting an answer to my
question. I have very little time left and I have some specific
questions for the Department of Transport officials.

There has been deep concern expressed that there is no linkage
between part 1 and part 3 of the bill and that there is no requirement
to consider navigation in these environmental assessments. That
concern was also expressed by indigenous intervenors who said that
in many cases they need access to marshes and so forth that could be
dewatered by projects, and there's no requirement to consider those.

Is there a reason why there is no linkage between the two parts or
the bill?

Ms. Catherine Higgens (Assistant Deputy Minister, Programs,
Department of Transport): Perhaps I could spend a moment to talk

about the linkages that do exist within the bill, the first one being that
in the early planning stages the regulatory experts from the
Department of Transport will form part of that phase and will be
informing the regulatory plan and informing the early planning
discussions on the projects that come through. Navigation will very
much be part of the expertise that's provided. We will be doing that
expertise throughout the impact assessment process. There was
clearly a link from the very beginning.

Ms. Linda Duncan: You still have an obligation to consider
navigation—

The Chair: Hang on. Sorry, we're out of time, so I'm just going to
give her a little bit of time to finish what she was saying.

Ms. Catherine Higgens: I would just conclude by saying that at
the back end of the process, there would not, for example, be an
approval issued under the navigation legislation for a project that
was on the project list and was requiring an impact assessment. That
impact assessment would need to be completed before any approvals
could be issued under the navigation legislation.

The Chair: Thank you very much for that detail.

Mr. Amos.

Mr. William Amos: Thank you, Chair, and my thanks to our
hard-working civil servants. I appreciate that this is a challenging
session.

I wanted to give Mr. Labonté the opportunity to respond to the last
question that Ms. May asked. I thought, with respect, Ms. May, that
it was an unfair criticism. I do think there is value in having offshore
petroleum boards, or the Canadian Nuclear Safety Commission, or
any other such regulatory body involved in these assessments.

My critique of the bill as proposed is that it potentially
overweights their participation, and I think it should be dialed back
a little. I don't think they should be in a chair position, and I think we
should be certain that there's no majority membership on a panel.

I'd like to give Mr. Labonté the opportunity to address the question
of what a regulatory body such as an offshore petroleum board, or
the Canadian Nuclear Safety Commission, actually brings to an
environmental assessment panel process.

● (1230)

Mr. Jeff Labonté (Assistant Deputy Minister, Major Projects
Management Office, Department of Natural Resources): That's
certainly a good question to explore a bit further. My colleague Terry
Hubbard can join me in filling in the answer.
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From a regulatory point of view, whether it's the CNSC or the
offshore boards, there are a significant number of safety, technical,
engineering, design, construction, and operational components that
are material to the assessment of a project. This is why the integrated
nature of the assessments allows these things to be part of the
equation. At the same time, in doing one project, one review, there
are in many instances legal requirements that must be met in order
for the regulatory decision to happen. We need to ensure that we
have the ability as a government to set the policy direction needed to
ensure that those things get looked at.

For example, the offshore boards look at things like occupational
health and safety. They look at technical standards for the
engineering of drilling equipment, the certification of the equipment
that's done globally, the ties to international commitments, the things
related to the particular handling of the materials, and how the
technical equipment is used and managed on site. There are a
number of safety-related components, and there are significant safety
regulations that the offshore boards are responsible for on the
operational side of a project, should it ever get to that point. If it's a
project that's looking at the exploratory side, similarly there are
safety requirements there.

These are typically things that happen in the regulatory capacity.
They are not things that the impact assessment agency is looking at,
when it's looking at the project. Bringing these things together
allows for a better decision on the particular project.

Terry can fill in a bit more.

Mr. Terence Hubbard: The only thing I'd add to Jeff's response
is that we're talking about major projects. When we're talking about
major projects, it's important that we're able to bring together all of
the capacity and expertise that we have, to be able to review these
projects and move them forward in the most responsible way
possible. That means bringing forward the expertise that we have,
whether it's with the regulator, the impact assessment agency, or any
of our other federal regulators that have an interest or a role in these
projects. It's important to be able to access all of that information
when we're making our decisions on these projects.

Mr. William Amos: I think you've answered this question
already, but I want to get clarification. Would you say that a review
panel without the relevant regulator would be an incomplete panel
that would not serve the public interest? In other words, would such
a panel be a disservice to the public interest? I ask this because we've
had witnesses suggest that they should not be involved at all, that
there should be a black-and-white separation.

Mr. Jeff Labonté: That's a tough question, but let me give you a
quick answer. An impact assessment with an integrated review with
a life-cycle regulator ensures a consistency for both the public and
those participating in the process, whether it's a mining project, an
offshore project, or a nuclear project. It provides clarity in the roles
of the different participants.

Regulatory decisions still need to be made. They are legally
required under the Canadian Nuclear Safety and Control Act. The
nuclear regulator is independent of the government and has to make
a decision about the safety of the project. That decision is best made
when it's informed by an integrated assessment rather than by a
separate decision that might follow and might require that there be

duplicative processes or processes that go on beyond and might ask
for repeat testimony or repeat information requirements, when all of
it could occur through the integrated assessment and then allow the
regulator to make the decision it needs to make.

In nuclear, for example, there are international protocols that
would require us to behave that way. In the offshore, there are
relationships with two other governments that have to be managed
because of the joint management we have with Nova Scotia and with
Newfoundland and Labrador. In the case of the energy regulator,
recommendations are made at the same time to the GIC to make the
determination.

I think it's fair to say that if they were separate you would not be
able to make all of the required decisions on a project.

● (1235)

Mr. William Amos: No significant reforms have been suggested
for the Canadian energy regulator, the Nuclear Safety Commission.
Why?

Mr. Jeff Labonté: When the government launched its regulatory
review, it looked at reviewing the impact assessment agency, the
Environmental Assessment Agency, and the energy regulator. It
certainly looked at the components around the environmental
assessment and its move to move it to one agency, which would
then remove the Nuclear Safety Commission as the agency that
makes the environmental assessment determination.

Mr. William Amos: Thank you.

The Chair: Mr. Sopuck.

Mr. Robert Sopuck: I'm going to focus on jobs and competi-
tiveness. I want to quote the Canadian building trades union
regarding this bill, when they say that:

...Bill C-69 misses the mark in many material aspects. This piece of legislation
has an enormous impact on our 500,000 members, as well as an enormous
spectrum of Canadians who are engaged in natural resource extraction,
processing, distribution, and consumptive industries. It is too important to be
left to chance or to uncertain and unpredictable results.

The conclusion of a legal opinion by Osler and company is that:

...the proposed legislation suffers from the same problem that we have been
observing in project regulatory processes for some time. These reviews are
becoming forums where all manner of social and environmental issues are
expected to be addressed, even when they are beyond the ability of any single
project proponent to mitigate.

When you were drafting this legislation, did you for a minute
think about the effect on workers, working families, the employment
sector?

I'm going to stop referring to it as “industry”. I'm going to call it
the employment sector.

Did you ever stop to think about the effect on those sectors of our
society?
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Ms. Christine Loth-Bown: As the minister noted in her opening
remarks, one of the goals is to ensure that we are getting good
projects to market. The process that has been designed through the
proposed legislation aims to ensure this by bringing regulatory
certainty to the process through assessments by one agency, but
working in close collaboration with regulators, whether they be
regulators such as Transport Canada or a life-cycle regulator, so that
you can have that certainty of process in assessment.

We've also looked at the reduction of the timelines in order to
ensure.... We heard a considerable amount of feedback throughout
the last 14 months that the process takes too long and that we need to
reduce the time. We have reduced the timeline, as was noted, from
365 days to 300 days and from 720 days for panels down to 600, to
ensure that we can do these in a more efficient, effective way. It is
important to note as well that the decision-making process needs to
be done in a timely fashion. This proposed legislation also puts in a
legislated time frame for the decision process.

Throughout the proposed legislation there are a number of points
at which we are trying to ensure regulatory certainty so that Canada
can continue to be competitive.

Mr. Robert Sopuck: All I heard there were aspirations. There's an
old saying that starts, “If wishes were horses”. You said, this is
where we want to be and where we want to go.

That's all well and good, but the project proponents and
organizations who came before us strongly disagree with that
assertion. I go back to the Canadian Energy Pipeline Association,
which said that Canada has a toxic regulatory environment and that
they do not view this particular bill as having fixed it. The evidence
is very clear in terms of investments, which are leading Canada from
$71 billion under the Harper government to $31 billion under the
Trudeau government. Clearly, things have changed.

I'd like to talk now about the Navigable Waters Protection Act.
Specifically, the issue is the definition of what a navigable water is.
You can say what you want about the act and write about it, but the
nub of the issue is what is a navigable water.

When we changed the Navigable Waters Protection Act to the
Navigation Protection Act, it was because there were too many
egregious examples of waterways that were clearly navigable for
perhaps a day a year but considered navigable waters.

A specific example that I mentioned in testimony earlier was
about a little municipality of mine. A culvert blew out because of a
spring freshet. This little gully flowed for maybe two weeks a year,
but of course the Canadian Coast Guard came in and said to my little
municipality, you have to replace the culvert with a bridge.

Of course, there were houses on the other side, so there are public
safety and first responder issues that the Coast Guard was completely
oblivious to. The cost for the bridge was $750,000, and the total
budget of the small municipality was $1 million. It was clearly
ridiculous.

I read the definition of what a navigable water is. It is water, it
says, “that is used or where there is a reasonable likelihood that it
will be used by vessels, in full or in part, for any part of the year as a
means of transport or travel for commercial or recreational
purposes”.

This means that you've gone back to the old definition, whereby if
it can float a canoe for three or four days, all of a sudden it becomes
a navigable water. Of course, under the old act, the effect on
municipalities, both in terms of public safety and of cost, was
extremely significant.

Do those of you from Department of Transport share my
concerns?

Ms. Higgens.

● (1240)

Ms. Catherine Higgens: This is a really important element of the
new Canadian navigable waters legislation. I'm happy to explain.

There are two components to the new definition. One, as you've
mentioned, is the use for travel or transportation, including for the
exercise of indigenous rights, but also for recreational as well as
commercial purposes.

The second element is that there be public access, so it protects the
public right to navigation where there is public access to a waterway.
That would mean there is public access, there's more than one shore
owner or riparian owner, or the crown is the sole owner of the shore.

Mr. Robert Sopuck: Does this apply to temporary waterways?

Ms. Catherine Higgens: Temporary waterways such as ditches
and irrigation channels are not intended to be captured by the
definition, because they would not be for the purposes of travel.

Mr. Robert Sopuck: What about natural ravines that flow for a
week per year?

Ms. Catherine Higgens: There would need to be a test of
reasonable likelihood of use for travel and transportation or exercise
of indigenous rights. If it's a minor ditch or crevice that fills with
water temporarily, that would not, in my opinion, fall under that
definition. This is not the canoe test. It's not as restrictive as it was
under the MPA. It's in the middle, but with some clear guidance to
industry and to municipalities.

Mr. Robert Sopuck: I appreciate the answer. Thank you.

The Chair: Thank you.

I let that go on, because I think it's important that we have that
clarification.

Mr. Bossio.

Mr. Mike Bossio: Thank you, Chair.

Thank you all very much for being here once again on this very
important bill.

As I've mentioned a number of times, I have been through
environmental assessments and terms of reference at the provincial
level with the Province of Ontario. It was my experience in going
through those that the proponent has an incredible amount of power,
in a sense, on defining what evidence or science is going to be used.
I want to follow up on where Mr. Fisher was going earlier.
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It's very much proponent driven. In the mining experience, they
decide how it will be studied, what will be reported, how reports are
presented, or whether they're even presented at all. Once again, if
they don't like the findings, nobody knew the report was even done.

How does Bill C-69 ensure that this is not going to be a purely
proponent-driven process when it comes to the science and
evidence?

Ms. Christine Loth-Bown: There are a number of ways. First off,
proposed section 22 of the legislation, which lays out the factors that
need to be undertaken in an impact assessment, is an expanded
section that looks at health, social, and economic factors as well as
community knowledge and indigenous knowledge and impact. It's a
broader suite of things that need to be looked at in an assessment.

Then on a project-by-project basis, the agency will work with a
proponent in the early planning phase to look at those factors and
establish tailored impact statement guidelines for them to fill out.
Throughout the early planning process, we will also be working with
others, indigenous groups, stakeholders, and the Canadian public, to
find out what issues need to be brought to bear within the assessment
process, and those will be factored into the tailored impact statement
guidelines that the proponent will receive.

There's quite a process that includes a multitude of individuals,
including our partners at the federal level, to help define what the
scope of the assessment will be and the reports that are needed to be
provided. It's not just the proponent determining those. There are
many factors that play into determining that scope.

Once this scope has been set and the proponent is filling in the
information and the reports that are needed to conduct the
assessment, those are then evaluated by federal experts. We turn
often to our partners in Environment and Climate Change Canada,
Fisheries and Oceans Canada, Transport, or NRCan, and their
science sections to review those. Those reports and the analysis by
those federal expert departments will now be posted on the registry.

In the past, there was some information posted on the registry. The
proposed legislation proposes to post more of the proponent's
science on the registry, but also the analytics of our federal partners
who have helped us to assess that science.

● (1245)

Mr. Mike Bossio: The agency itself, or whoever's reviewing this,
will actually have the strength of regulatory oversight to ensure that
it's not just the proponent's science that will be a part of this. The
agency's demands will also be met, and every report generated by the
proponent will be disclosed. There's no ability for them to, as I said,
not like the results of a particular report and just not share those with
the agency or anyone else.

Ms. Christine Loth-Bown: Yes, that's correct. There are
increased provisions for transparency, for posting all the science.
There's also a legislated requirement for federal expert departments
to weigh in and analyze scientific information, and for their analysis
to be posted as well.

Mr. Mike Bossio: It has also been my experience in going
through this process that many times as you're meeting the public
participation requirements it's just a box-checking process: “Okay,
yes, yes, we met with them. We told them what it was about. We

heard what they had to say.” There was really no meaningful
participation on behalf of the public.

I asked the minister this question, and she stated that, yes, we need
to ensure that we have meaningful participation. But how is that
being captured now, in this bill? When I look at it now, it looks like
it's just a box-checking exercise.

Ms. Christine Loth-Bown: Meaningful participation starts in the
early planning. One of the key outputs of the early planning phase is
a public participation plan as well as an indigenous engagement and
consultation plan.

I noted earlier that we'll be doing that with indigenous groups.
We'll also be doing that with the public to find out who wants to be
consulted, who's interested, and who has issues that they want
brought to bear. The agency will be playing a role in terms of
drafting those issues and providing those back to the proponent.
There's a step in the legislation requiring us to do that. At the end of
the early planning phase, there will be a defined public participation
plan that will outline who wants to participate and how they would
like to be participated with.

So that's important throughout there, and—

Mr. Mike Bossio: Can hearings be a part of that plan? Can cross-
examination and all the rest of it be a part of that early planning
phase?

Ms. Christine Loth-Bown: The early planning phase is not the
assessment process. The assessment process actually starts after the
early planning phase.

I think it's important to note that the legislation doesn't define what
public participation tools need to be used. It's enabling, so it's
enabling meaningful public participation. We will be working to
develop policy and guidelines that will define a plethora of public
participation tools that can be used throughout the process.

The Chair: Okay. I let that go on a bit, because I think it was an
important clarification.

Madame Boucher.

Mrs. Sylvie Boucher (Beauport—Côte-de-Beaupré—Île d'Or-
léans—Charlevoix, CPC): Hi. I will ask my questions in French,
which is my first language.

[Translation]

Good morning, and thank you, everyone.

I would first like to say that I'm replacing a colleague today. I am
interested in the topic we're discussing today, but it is outside of my
comfort zone. I normally sit on the Standing Committee on Official
Languages, where members work hand in hand, and where we have
the right to ask any questions we may have.

I was left wanting more, and I'll tell you why. It concerns the
agency's impact assessment. Paragraph 22(1)(s) of the proposed bill
mentions “the intersection of sex and gender with other identity
factors”. Both you and the minister talked a lot about indigenous
peoples.

Do you take gender-based analysis into account when drafting
such a major bill?
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If so, what impact will this bill have on women and children? We
talked a lot about indigenous peoples.

I also have another question. I'll ask both of my questions, and
then the witnesses can answer them however they want.

Could Bill C-69 be an obstacle to the economic development of
certain remote areas, for example, regions that aren't populated by
indigenous peoples, given all the analyses you will conduct? In my
region, there are few indigenous communities, if any.
● (1250)

Ms. Christine Loth-Bown: We have taken women and children
into account in the bill. When evaluating projects, we believe that it
is very important to examine the impact they will have on everyone.
From time to time, we realize that there can be a social impact on the
communities. Gender identity is one example of an issue we're
studying.

If a number of people come to work on a project, we need to
house them, which means renting houses, apartments and other
accommodation. This can have an impact on women and children,
because of the potentially higher rent.

Mrs. Sylvie Boucher: More specifically, you talked a lot with
indigenous peoples. You consulted with them.

Ms. Christine Loth-Bown: Yes.

Mrs. Sylvie Boucher: What I want to know is whether you
consulted with women.

We're talking more and more about gender-based analysis.
Women should therefore be part and parcel of a bill this important.
Have you consulted with them?

Ms. Christine Loth-Bown: We talked to both women and men
during our consultations.

As the minister explained, our consultation had a number of steps.
At each step, we heard Canadians expressing comments and a
diversity of points of view. We have taken all of these comments into
consideration in our analysis.

Mrs. Sylvie Boucher: Okay.

Have there been any comments on the potential obstacle to certain
regions' economic development?

Ms. Christine Loth-Bown: The aim of the legislation is not to
impede economic development, but to implement an assessment
system that could help it.

[English]

The Chair: Mr. Fast.

Hon. Ed Fast: Thank you.

I have one quick question.

The proposed impact assessment act and also the Canadian energy
regulator act have transitional provisions. The Mining Association of
Canada has expressed real concerns that there's an inconsistency
between those transitional provisions. They would like to have the
same transitional provisions apply. They're really concerned that
under the new regime, projects that are already under way will have
to go back to the beginning rather than completing the process under
the old regime.

You've taken that into account, I assume.

Ms. Christine Loth-Bown: Yes.

Hon. Ed Fast: I'd like to hear your views on whether the
government is open to making those transitional provisions
consistent across both acts.

Ms. Christine Loth-Bown: I'll start and then my colleague, Brent
Parker, will continue.

We have heard the comments that the Mining Association has
brought forward.

It's important to note the interim principle the government put in
place in January 2016, such that no project would go back to the
starting line. That important principle is continued throughout the
thread of the proposed legislation.

Brent can speak to some of the specifics around transition.

Mr. Brent Parker: Obviously, people have gone through the
transitional provisions. There are a lot of transitional provisions for
agency-led assessments in comparison to either substituted processes
or those that are currently led by the other responsible authorities.
We've heard that concern.

In terms of the way in which they were structured for the agency,
there are three components to it. There are those projects under the
former act, not CEAA 2012, but 1992. There are only a few of those
projects now in the system but the plan with the transition provisions
as they currently exist is that those projects would essentially
terminate at the coming into force. Those that are now under CEAA
2012 would transition across to the new act if they haven't
commenced or if the environmental impact statement information
has not been provided and is in conformity with the guidelines.
There's a point there where stakeholders have asked for certainty
about whether there can be a different point in time for that. The way
they're structured now is that this is the milestone for the transition.

I can't speak to what amendments might come forward. Based on
what the minister has said today, I know that there's an openness to
considering amendments. At this point, we have these provisions and
we can discuss them from here.

● (1255)

Hon. Ed Fast: Thank you.

The Chair: I didn't want to have to cut you off but we're
definitely wanting to make sure that the last questioner gets a chance.

Mr. Aldag, go ahead.

Mr. John Aldag (Cloverdale—Langley City, Lib.): We're going
to turn our last slot over to Elizabeth. If Elizabeth wants to share it
with Madame Pauzé, she will have that opportunity.

Ms. Elizabeth May: How much time do I have?

The Chair: You have four minutes, two each.

Ms. Elizabeth May: Thank you for your generosity.
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I want to get back to Will's point and I think we're also having a
conversation among ourselves and bringing you in. My anger—I
apologize for anger—but I've dealt with the Canada-Nova Scotia
Offshore Petroleum Board extensively in my previous role at the
Sierra Club of Canada, and working in the Maritimes to try to protect
the Gulf of St. Lawrence. As recently as, I think it was 2010, the
Canada-Nova Scotia Offshore Petroleum Board permitted seismic
testing in the Gulf of St. Lawrence during the time the right whales
were in transit. I mentioned this in my preamble to the minister, but I
also know that the Canada-Nova Scotia Offshore Petroleum Board
and the Canada-Newfoundland and Labrador Offshore Petroleum
Board, through both their enabling legislation and their own accords,
which give rise to the legislation between the provinces and the feds,
include a mandate to expand offshore oil and gas.

As a specific question related to those agencies, that's where I
have not seen them having any expertise—to your point that they
know about safety. I'll go back to Jeff or any member of the panel.
We have expertise about the Fisheries Act and protecting fisheries
that comes from DFO scientists, but no one is suggesting there must
be someone from DFO on a panel, though obviously, you are going
to consult them. We have expertise from Transport Canada. No one
is saying you have to have a Coast Guard person on the panel.

Regulating energy regulators and inserting them into environ-
mental assessment happened in C-38 in spring of 2012. The expert
panel that prepared the report for this government said we don't need
them there. We never had them before. We don't need them now. In
light of that, if anyone on the panel wants to make a case that these
specific energy regulators have a role on a panel that is somehow
superior to that of all the other expertise that's held in all the other
departments that you will be consulting, can you try to explain why
they are treated differently, except that Stephen Harper is winning
this round?

Mr. Jeff Labonté: Go ahead.

The Chair: You have one minute.

Mr. Terence Hubbard: Maybe I'll begin with a couple of quick
points on this. We alluded to earlier that, as we move forward, the
requirements of both the impact assessment act, as well as the acts
that govern the development of either the offshore, nuclear, or
Canadian energy infrastructure within Canada both have to be met.
It's akin to a mining project, where the impact assessment act, as well
as provincial regulations and laws would need to be met. We're
trying to develop and advance a single process where we can satisfy
the requirements of both pieces of legislation within one process.
That's why we're aiming to bring these pieces together within one
process. At the same time, we're looking to leverage the expertise of

both organizations to ensure the best outcomes from these regulatory
processes.

The Chair: Okay. Thank you very much.

Madam Pauzé, you have three minutes.

[Translation]

Ms. Monique Pauzé (Repentigny, GPQ): Thank you very much,
Madam Chair.

I would like to return to clause 63 of the bill.

The Centre québécois du droit de l'environnement warned us
about this clause, if I may put it that way. The centre proposed an
amendment that would ensure that the process complies with
provincial law and municipal regulations.

Have you studied this amendment? If so, where are you at with it?
● (1300)

[English]

The Chair: Just before you start, I have to get unanimous
consent, from those on the committee, that we can continue for just a
few minutes, as bells have started. Do we have unanimous consent to
continue for a few minutes?

Ms. Linda Duncan: No. I have another meeting at 1:00, as I said
at the beginning of the meeting.

The Chair: I wasn't pushing it past 1:00. I was going to 1:00 and
we're not at 1:00 yet, so it's over there but it's not—

Ms. Linda Duncan: I have to get to Centre Block by 1:00.

The Chair: Thank you.

[Translation]

Ms. Christine Loth-Bown: This morning, I believe, the minister
said she was open to the idea of studying future amendments.

Ms. Monique Pauzé: Thank you.

[English]

The Chair: Did you...?

Ms. Monique Pauzé: I'm done.

The Chair: Okay. Thank you very much.

I just want to thank all of you very much for being here with us.
After we heard from all of the witnesses and saw the amendments
that were coming forward, we did very much want this chance to
question you in detail, so thank you very much for giving us that
opportunity.

I will now end the meeting. Thank you.
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