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REASONS FOR DECISION

[1] The moving party, the Attorney General of Ontario (“Ontario”), brings this motion to
strike out an application pursuant to Rule 21 of the Rules of Civil Procedure, R.R.O. 1990, Reg.
194, on the ground that it has no reasonable prospect of success.

[2] The Applicants seek declaratory and mandatory orders relating to Ontario’s target and plan
for the reduction of greenhouse gas (“GHG”) emissions in the province by the year 2030. The
Applicants submit that Ontario’s target is insufficiently ambitious, and that Ontario’s failure to set
a more stringent target and a more exacting plan for combating climate change over the coming
decade infringes the constitutional rights of youth and future generations.

[3] The issue to be determined by this Court is whether, pursuant to Rule 21, the Notice of
Application (the “Application”) should be struck. It must be determined whether it is plain and
obvious, assuming the facts pleaded to be true, that the pleading discloses no reasonable cause of
action.

BACKGROUND
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Greenhouse Gas Emissions and Mitigating Climate Change

[4] The Court of Appeal for Ontario has noted that “there is no dispute that global climate
change is taking place and that human activities are the primary cause”: Reference re Greenhouse
Gas Pollution Pricing Act, 2019 ONCA 544, 146 O.R. (3d) 65 (“Carbon Pricing Reference”), at
para. 7. These activities, which include the combustion of fossil fuels like coal, natural gas and oil
and its derivatives, release GHGs into the atmosphere. When incoming radiation from the Sun
reaches the Earth’s surface, it is absorbed and converted into heat. GHGs act like the glass roof of
a greenhouse, trapping some of this heat as it radiates back into the atmosphere, causing surface
temperatures to increase: Carbon Pricing Reference, at para. 7.

[5] At appropriate levels, GHGs are beneficial. They surround the planet like a blanket,
keeping temperatures within limits at which humans, animals, plants, and marine life can live in
balance: Carbon Pricing Reference, at para. 8.

[6] However, an excess level of GHGs in the atmosphere is problematic because it leads to
global warming. Since the beginning of the industrial revolution in the 18th century, and more
particularly since the 1950s, the level of GHGs in the atmosphere has been increasing at an
alarming rate. As a result, the global average surface temperature has increased by approximately
1.0 degree Celsius above pre-industrial levels (i.e., prior to 1850). It is estimated that by 2040, the
global average surface temperature will have increased by 1.5 degrees Celsius: Carbon Pricing
Reference, at paras. 8-9.

[7] Global warming is causing climate change and its associated impacts. The Court of Appeal
accepted that “uncontested evidence” shows that climate change is causing or exacerbating:
increased frequency and severity of extreme weather events (including droughts, floods, wildfires,
and heat waves); degradation of soil and water resources; thawing of permafrost; rising sea levels;
ocean acidification; decreased agricultural productivity and famine; species loss and extinction;
and expansion of the ranges of life-threatening vector-borne diseases, such as Lyme disease and
West Nile virus: Carbon Pricing Reference, at para. 11.

[8] The Court of Appeal also found that recent manifestations of the impacts of climate change
in Canada include: major wildfires in Alberta in 2016 and in British Columbia in 2017 and 2018;
and major flood events in Ontario and Québec in 2017, and in British Columbia, Ontario, Québec
and New Brunswick in 2018. The recent major flooding in Ontario, Québec and New Brunswick
in 2019 was likely also fueled by climate change: Carbon Pricing Reference, at para. 11.

[9] One of the main methods to mitigate climate change is through pricing GHG emissions.
Carbon dioxide (“CO2”) is the most prevalent GHG emitted by human activities; pricing GHG
emissions is therefore commonly known as “carbon pricing”: Carbon Pricing Reference, at para.
7. A pan-Canadian working group notes that “[m]any experts regard carbon pricing as a necessary
policy tool for efficiently reducing GHG emissions”: Carbon Pricing Reference, at para. 27.

[10] The United Nations Intergovernmental Panel on Climate Change, an international body
that draws on the world’s leading experts to provide objective, scientific information relevant to
climate change, noted that global net anthropogenic CO, emissions must be reduced by
approximately 45% below 2010 levels by 2030 and must reach “net zero” by 2050 in order to limit
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global average surface warming to 1.5 degrees Celsius and to avoid the significantly more
deleterious impacts of climate change. Deep reductions in other GHG emissions will also need to
occur in order to limit global average surface warming to 1.5 degrees Celsius: Carbon Pricing
Reference, at para. 16.

[11] Since the early 1990s, there have been global initiatives to mitigate climate change. In
1992, growing international concern regarding the potential impacts of climate change led to the
adoption of the United Nations Framework Convention on Climate Change (the “UNFCCC”).
The objective of the UNFCCC is to “stabiliz[e] [...] greenhouse gas concentrations in the
atmosphere at a level that would prevent dangerous anthropogenic interference with the climate
system.” Canada ratified the UNFCCC in December 1992 and it came into force on March 21,
1994. The UNFCCC has been ratified by 196 other countries: Carbon Pricing Reference, at para.
22.

[12] In December 1997, the parties to the UNFCCC adopted the Kyoto Protocol, which
established GHG emissions reduction commitments for developed country parties. Canada ratified
the Kyoto Protocol on December 17, 2002 and committed to reducing its GHG emissions for the
years 2008 to 2012 to an average of 6% below 1990 levels. Canada did not fulfill its commitment
and ultimately withdrew from the Kyoto Protocol in December 2012: Carbon Pricing Reference,
at para. 23.

[13] In December 2015, the parties to the UNFCCC adopted the Paris Agreement. The parties
committed to holding global warming to “well below” 2 degrees Celsius above pre-industrial
levels and to making efforts to limit it to 1.5 degrees Celsius above pre-industrial levels. Canada
ratified the Paris Agreement on October 5, 2016 and committed to reducing its GHG emissions by
30% below 2005 levels by 2030: Carbon Pricing Reference, at para. 25.

Efforts in Canada and Ontario to Mitigate Climate Change

[14] Following the adoption of the Paris Agreement in 2015, the Prime Minister of Canada met
with all provincial and territorial Premiers to discuss strategies to mitigate climate change. It led
to the formation of a Federal-Provincial-Territorial Working Group on Carbon Pricing
Mechanisms, which was tasked with reporting on the role and effectiveness of carbon pricing in
meeting Canada’s emissions reduction commitments. The Working Group produced a report,
which stated that economy-wide carbon pricing is the most efficient way to reduce emissions and
that carbon pricing would be a foundational element of Canada’s response to climate change.
Based on this report, the federal government announced the Pan-Canadian Approach to Pricing
Carbon Pollution. The stated goal is to ensure that carbon pricing mechanisms of gradually
increasing stringency apply to all Canadian jurisdictions by 2018, either in the form of an explicit
price-based system (e.g., a “carbon tax”) or a “cap and trade” system: Carbon Pricing Reference,
at para. 27.

[15] On December 9, 2016, eight provinces, including Ontario, and the three territories adopted
the Pan-Canadian Framework on Clean Growth and Climate Change. At that point, British
Columbia, Alberta, and Québec already had carbon pricing mechanisms, and Ontario had
announced its intention to join the Québec/California cap and trade system: Carbon Pricing
Reference, at para. 29.
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[16] In the same year, Ontario enacted the Climate Change Mitigation and Low-carbon
Economy Act, 2016, S.0O. 2016, c. 7 (“Climate Change Act”). The Act established a cap and trade
program, “a market mechanism [...] intended to encourage Ontarians to change their behaviour by
influencing their economic decisions that directly or indirectly contribute to the emission of
greenhouse gas”: see s.2(2).

[17] Section 6(1) of the Climate Change Act established three targets for reducing the amount
of GHG from the amount of emissions in Ontario: a reduction of 15% by the end of 2020, a
reduction of 37% by the end of 2030, and a reduction of 80% by the end of 2050, compared to
levels calculated in 1990.

[18] Section 6(2) of the Climate Change Act provided that the Lieutenant Governor in Council
may increase the targets in s. 6(1) through regulations.

[19] Section 6(4) of the Climate Change Act expressly referenced and calibrated Ontario’s
policy to comply with the UNFCCC’s standards: “When increasing the targets specified in
subsection (1) or establishing interim targets for the reduction of greenhouse gas emissions, the
Lieutenant Governor in Council shall have regard to any temperature goals recognized by the
Conference of the Parties established under Article 7 of the United Nations Framework Convention
on Climate Change.”

[20] Two years later, on June 21, 2018, the federal government enacted the Greenhouse Gas
Pollution Pricing Act, S.C. 2018, c. 12, s.186 (“Carbon Pricing Act”), and established a federal
GHG emissions pricing regime that ensured the existence of carbon pricing mechanisms
throughout Canada. Provinces were also entitled to enact their own carbon pricing schemes that
meet designated federal benchmarks.

[21] The federal Carbon Pricing Act became the subject of various court challenges throughout
Canada. The Ontario government challenged the Act on the ground that it is unconstitutional.
Ontario argued that Parliament is not entitled to regulate all activities that produce GHG emissions
and that the jurisdiction Canada asserts under the Carbon Pricing Act “would radically alter the
constitutional balance between federal and provincial powers”: Carbon Pricing Reference, at para.
54.

[22] At the Court of Appeal for Ontario, Ontario submitted that it would continue to take its
own approach to meet the challenge of reducing GHG emissions. It highlighted its own
environmental plan, titled “Preserving and Protecting our Environment for Future Generations: A
Made-in-Ontario Environment Plan”, released in November 2018, which proposes to find ways to
“slow down climate change and build more resilient communities to prepare for its effects”:
Carbon Pricing Reference, at paras. 55-57. This plan is the subject of this Application.

[23] OnJune 28, 2019, the Court of Appeal held that the Carbon Pricing Act is constitutional.
The decision was appealed and recently heard at the Supreme Court of Canada. A decision is
pending.

Ontario Revokes Cap and Trade
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[24] In July 2018, Ontario revoked cap and trade and prohibited trading of emissions
allowances. It introduced the Cap and Trade Cancellation Act, 2018, S.O. 2018, c. 13
(“Cancellation Act”), which is the focus of the Application.

[25] Section 16 of the Cancellation Act repeals the Climate Change Act.

[26] Section 3(1) of the Cancellation Act states: “The Government shall establish targets for the
reduction of greenhouse gas emissions in Ontario and may revise the targets from time to time.”

[27] Section 4(1) of the Cancellation Act states: “The Minister, with the approval of the
Lieutenant Governor in Council, shall prepare a climate change plan and may revise the plan from
time to time.” Section 1(1) of the Act defines “Minister” as “the Minister of the Environment,
Conservation and Parks or such other member of the Executive Council as may be assigned the
administration of this Act under the Executive Council Act”.

[28] Pursuant to s.4(1) of the Cancellation Act, the Ministry of the Environment, Conservation
and Parks published a plan titled “Preserving and Protecting our Environment for Future
Generations: A Made-in-Ontario Environment Plan” in November 2018 (the “Plan”). This is the
same plan Ontario cited at the Court of Appeal for Ontario in the Carbon Pricing Reference.

[29] The Plan states that Ontario will reduce its GHG emissions by 30% below 2005 levels by
2030 (the “Target”). This is the same as the target adopted in the Paris Agreement. (The
Applicants note that this Target represents a 15% decrease compared to the previous target set out
in the Climate Change Act, as that was calibrated against the baseline of 1990, and the new Target
is against the baseline of 2005. They submit that if 37% based on 1990 levels is adjusted to the
2015 level, it would be about 45%.)

[30] The Applicants, Ontario residents between the ages of 12 and 24, brought the Application
to challenge Ontario’s cancellation of the Climate Change Act and its newly-enacted Target
contained in the Plan.

[31] The Applicants seek the following relief on behalf of their generation and future
generations of Ontarians:

e A declaration, under s.52(1) of the Constitution Act, 1982, that the Target violates
the rights of Ontario youth and future generations under ss.7 and 15 of the Charter
in a manner that cannot be saved under s.1, and is therefore of no force and effect;

e A declaration, under s.52(1) of the Constitution Act, 1982, that the Target violates
the unwritten constitutional principle that governments are prohibited from
engaging in conduct that will, or reasonably could be expected to, result in the
future harm, suffering or death of a significant number of its own citizens;

e A declaration that s.7 of the Charter includes the right to a stable climate system,
capable of providing youth and future generations with a sustainable future;

e A declaration, under s.52(1) of the Constitution Act, 1982, that ss.3(1) and/or 16 of
the Cancellation Act, which repealed the Climate Change Act and allowed for the
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imposition of more lenient targets without mandating that they be set with regard
to the Paris Agreement temperature standard or any kind of science-based process,
violate ss.7 and 15 of the Charter in a manner that cannot be saved under s.1, and
are of no force and effect;

e In the alternative, the same declaratory relief sought in the paragraphs above
pursuant to s.24(1) of the Charter and/or this Court’s inherent jurisdiction;

e An order that Ontario forthwith set a science-based GHG reduction target under
s.3(1) of the Cancellation Act that is consistent with Ontario’s share of the
minimum level of GHG reductions necessary to limit global warming to below 1.5
degrees Celsius above pre-industrial temperatures or, in the alternative, well below
2 degrees Celsius (i.e., the upper range of the Paris Agreement temperature
standard); and

e An order directing Ontario to revise its climate change plan under s.4(1) of the
Cancellation Act once it has set a science-based GHG reduction target.

[32] Ontario, the Respondent on the Application and the moving party on this motion, seeks to
strike this Application in whole, pursuant to Rule 21.01(1)(b) of the Rules, on the ground that the
Application discloses no reasonable cause of action.

[33] Justpriorto the release of these reasons, the parties alerted me to the Federal Court decision
of La Rose v. Canada, 2020 FC 1008, released on October 27, 2020. The La Rose action is similar
to the Application, in that 15 plaintiffs, all children and youth from across Canada, launched a
Charter claim under ss.7 and 15 to challenge the Government of Canada’s “alleged conduct that
the plaintiffs associate with GHG emissions” in Canada. The plaintiffs submitted that the increased
emissions contributed to climate change.

[34] The Federal Court granted Canada’s motion to strike the plaintiffs’ Statement of Claim
without leave to amend. The court found that the Charter claims were not justiciable and disclosed
no reasonable cause of action. The court also found that the public trust doctrine, on which the
plaintiffs relied, was justiciable, but did not disclose a reasonable cause of action. That doctrine is
not at issue in the Rule 21 motion before this Court.

[35] Leaving aside the issue that La Rose does not bind this Court, that matter is distinguishable
from the motion before this Court. The differences will be commented on throughout my reasons.

RULE 21

[36] Rule 21.01(1)(b) provides that a party may move before a judge to strike out a pleading on
the ground that it discloses no reasonable cause of action or defence, and the judge may make an
order or grant judgment accordingly.

[37] Under this Rule, a claim will only be struck if it is “plain and obvious, assuming the facts
pleaded to be true, that the pleading discloses no reasonable cause of action.” Another way of
putting the test is that the claim has no reasonable prospect of success. Where a reasonable prospect
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of success exists, the matter should be allowed to proceed to trial: R. v. Imperial Tobacco, 2011
SCC 42,[2011] 3 S.C.R. 45, at para. 17.

[38] The Supreme Court has held that novelty alone is not a reason to strike a claim. As Wilson
J. noted in Hunt v. Carey Canada Inc., [1990] 2 S.C.R. 959, at p. 980 [emphasis added]:

[1]f there is a chance that the plaintiff might succeed, then the plaintiff should not be “driven
from the judgment seat”. Neither the length and complexity of the issues, the novelty of
the cause of action, nor the potential for the defendant to present a strong defence should
prevent the plaintiff from proceeding with his or her case. Only if the action is certain to
fail because it contains a radical defect [...] should the relevant portions of a plaintiff’s
statement of claim be struck out [...].

[39] The nature of the “radical defect” required to justify striking out a claim was described in
very narrow terms by Epstein J., as she then was, in Dalex Co. v. Schwartz Levitsky Feldman
(1994), 19 O.R. (3d) 463 (S.C.), at para. 6:

In order to foreclose the consideration of an issue past the pleadings stage, the moving
party must show that there is an existing bar in the form of a decided case directly on point
from the same jurisdiction demonstrating that the very issue has been squarely dealt with
and rejected by our courts. Only by restricting successful attacks of this nature to the
narrowest of cases can the common law have a full opportunity to be refined or extended

[..].

[40] More recently, McLachlin C.J. elaborated on the proper approach to novel claims in
Imperial Tobacco, at para. 21.:

Valuable as it is, the motion to strike is a tool that must be used with care. The law is not
static and unchanging. Actions that yesterday were deemed hopeless may tomorrow
succeed. Before Donoghue v. Stevenson, [1932] A.C. 562 (H.L.) introduced a general duty
of care to one’s neighbour premised on foreseeability, few would have predicted that,
absent a contractual relationship, a bottling company could be held liable for physical
injury and emotional trauma resulting from a snail in a bottle of ginger beer. [...] The
history of our law reveals that often new developments in the law first surface on motions
to strike or similar preliminary motions, like the one at issue in Donoghue v.
Stevenson. Therefore, on a motion to strike, it is not determinative that the law has not yet
recognized the particular claim. The court must rather ask whether, assuming the facts
pleaded are true, there is a reasonable prospect that the claim will succeed. The approach
must be generous and err on the side of permitting a novel but arguable claim to proceed
to trial. [emphasis added]

[41] Ontario submits that the Application is “certain to fail” for four reasons: (1) the Application
is not justiciable; (2) the Application is based on unprovable speculations about the future climate
consequences of the Target; (3) there is no positive constitutional obligation on the Province to
prevent harms associated with climate change; and (4) the Applicants have no standing to seek
remedies for “future generations”.
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[42] In response, the Applicants submit: (1) the Application is justiciable; (2) the claims in the
Application are capable of scientific proof; (3) the Application does not depend on positive
obligations; and (4) the Applicants have standing on behalf of future generations.

[43] The overarching question that must be answered on this motion is whether this Application
has a reasonable prospect of success on a full hearing. To answer this question, the following sub-
questions must be addressed:

e Are the Target and the Plan reviewable by the courts?
e Are the claims in the Application capable of being proven?

e Is this matter justiciable? More specifically, do the Charter claims in the
Application have a reasonable prospect of success?

e Does the Application depend on positive obligations on the Province?

[44] Once it is determined whether the Application has a reasonable prospect of success, three
additional questions must be addressed:

e Do the Applicants have standing on behalf of future generations?
e What remedies are potentially available to the Applicants?
e Does this Court have jurisdiction to hear the Application?
ANALYSIS
A Are the Target and the Plan reviewable by the courts?

[45] Ontario submits that if the Target and the Plan are not “law”, then the court should not be
making legal determinations about them (i.e., they are not reviewable by the courts). It does not
submit that the Charter does not apply to the Target and the Plan.

[46] Several sections of the Cancellation Act are especially relevant to this discussion [emphasis
added]:

e Section 3(1): “The Government shall establish targets for the reduction of
greenhouse gas emissions in Ontario and may revise the targets from time to time.”

e Section 4(1): “The [Minister of the Environment, Conservation and Parks], with the
approval of the Lieutenant Governor in Council, shall prepare a climate change plan
and may revise the plan from time to time.”

[47] As mentioned above, pursuant to s.4(1) of the Cancellation Act, the Ministry of the
Environment, Conservation and Parks published a climate change plan (the Plan) in November
2018. Several sentences from the Plan are especially relevant to this discussion [emphasis added]:
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e Page 3: “With hard work, innovation and commitment, we will ensure Ontario
achieves emissions reductions in line with Canada’s 2030 greenhouse gas reduction
targets under the Paris Agreement.”

e Page 18: “The following chapter of our environment plan acts as Ontario’s climate
change plan, which fulfills our commitment under the Cap and Trade Cancellation
Act, 2018.”

e Page 21: “Ontario will reduce its emissions by 30% below 2005 levels by 2030.
This target aligns Ontario with Canada’s 2030 target under the Paris Agreement.
This is Ontario’s proposed target for the reduction of greenhouse gas emissions,
which fulfills our commitment under the Cap and Trade Cancellation Act, 2018.”

e Page 22: “The policies within this plan will put us on the path to meet our 2030
target, and we will continue to develop and improve them over the next 12 years.”

Position of the Parties

[48] Ontario submits that the Target, published in the Plan, is “an expression of the provincial
government’s intentions and aspirations” and therefore “not a legal instrument like a statute or
regulation”. Ontario disagrees with the Applicants’ assertion that the Target “governs” the amount
of GHG emissions in the province.

[49] Ontario argues that these “aspirational statements” can also be found in other provincial
statutes, such as the Poverty Reduction Act, 2009, S.O. 2009, c. 10, which states in the Preamble:
“A principal goal of the Government’s strategy published on December 4, 2008 is to achieve a 25
per cent reduction in the number of Ontario children living in poverty within five years.” Ontario
argues that it does not follow that courts are empowered to make a declaration that the goal of
reducing child poverty by 25% is unlawful because it is insufficiently ambitious, and that the
Constitution requires that the Government must instead make its goal the reduction of child
poverty by, for example, 50% or 75%, or the eradication of poverty altogether.

[50] Ontario further submits that the Target has no legal effect on anyone, as the Target itself
does not change the law that governs the burning of natural gases, since there are other statutes,
regulations, and policies. Evaluating the Target’s merits, therefore, is not a question with legal
content, and, on that basis, the Application should be struck.

[51] Ontario also contends that the Plan is unlike a statute because it does not have a “fixed and
definite meaning” and is unlike a regulation, which is similar to a statute that is enacted by the
Lieutenant Governor in Council. The Plan is therefore more like a press release, a speech in the
assembly, or a budget presentation. Ontario describes the Plan as essentially a tool “that lays out
for the public in detail what the government intends to do.”

[52] The Applicants submit that the Plan is “law” in that it is “promulgated pursuant to a
statutory mandate [the Cancellation Act]”. As excerpted above, the Cancellation Act requires the
government to establish targets for the reduction of GHGs, and the Minister of the Environment,



Page 10

with the approval of the Lieutenant Governor in Council, shall prepare a climate change plan: see
ss.3(1) and 4(1).

[53] The Applicants also point out that Ontario has, in other proceedings, relied heavily on the
Plan’s existence for the purpose of “justifying its conduct”. In the Carbon Pricing Reference
(reviewed above in the background section), Ontario relied on the Plan to argue that the province
did not need a federal carbon tax because it had its own scheme. As the Court of Appeal outlined
in the Positions of the Parties section of the reasons:

[57] Ontario’s environmental plan (“Preserving and Protecting our Environment for
Future Generations: A Made-in-Ontario Environment Plan”) [the Plan], released in
November 2018, proposes to find ways to “slow down climate change and build more
resilient communities to prepare for its effects”, but it will do this in a “balanced and
responsible” way, without placing additional burdens on Ontario families and businesses.

[58] Ontario has committed to reducing its emissions by 30% below 2005 levels by 2030
[the Target], which aligns with Canada’s target under the Paris Agreement. It will do so,
for example, by updating its Building Code, O. Reg. 332/12, increasing the renewable
content of gasoline, establishing emissions standards for large emitters, and reducing food
waste and organic waste.

[54] The Applicants submit that the Respondent cannot, in one proceeding at the Court of
Appeal, rely on the Plan to argue that there is no need for a federal carbon tax due to its own Plan
and Target, while in this proceeding argue that the Plan is just a “glossy brochure”, as Ontario
described the Plan during oral submissions.

[55] The Applicants rely on Greater Vancouver Transportation Authority v. Canadian
Federation of Students, 2009 SCC 31, [2009] 2 S.C.R. 295 (“GVTA”), to argue that the Target and
the Plan are “law”.

[56] In GVTA, the Supreme Court of Canada considered whether policies of transit authorities
restricting advertising on the sides of buses were “law”, for the purpose of satisfying the
“prescribed by law” requirement in s.1 of the Charter. There are two considerations. First, the
court must ask itself whether the government entity was authorized to enact the impugned policies
and whether the policies are binding rules of general application. The court must then consider
whether the policies are sufficiently precise and accessible: at para. 50. Second, a distinction must
be drawn between rules that are legislative in nature and rules that are administrative in nature: at
para. 58. Administrative policies, intended for internal use within government as aids in the
interpretation of regulatory powers, are often informal and inaccessible outside government,
thereby not considered “law”: at paras. 58-59, 63. Where a government policy is authorized by
statute and sets out a general norm or standard that is meant to be binding and is sufficiently
accessible and precise, the policy is legislative in nature and constitutes a limit that is “prescribed
by law”: at para. 65.

[57] The Applicants submit that the Plan is “law” because it is not internal policy. It is policy
of general application that was made pursuant to delegated rule-making authority (s.4(1) of the
Cancellation Act indicates that the Minister of Environment shall set a target). Ontario also sets
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out in the Plan that it is Ontario’s fulfilment of the requirements under the Cancellation Act,
making the Plan a “law”.

[58] Ontario, in response, submits that the Cancellation Act empowered and required the
Minister of Environment to make a plan and a target, not to establish rules. Ontario submits that
both the Plan and the Target do not establish rules or affect the rights of any individuals. More
importantly, the Plan and the Target do not themselves establish standards. For example, no GHG
emitters are required to comply with any standards articulated in the Plan or the Target, as there
are existing emission standards in Ontario to which GHG emitters are already subject.

Analysis and Conclusion

[59] GVTA has limited application on this motion as it is focused on whether a policy is “law”
for the purpose of the s.1 test (i.e., whether the policy is “prescribed by law). At this stage of the
proceedings, the question of whether the Target and Plan are “law” need not be answered.

[60] Itisnot disputed that the Charter applies to the Target and the Plan. Ontario merely argues
that the Target and the Plan are not “law” and therefore not reviewable by the courts (i.e., the court
should not be making legal determinations about them). However, Ontario cannot escape judicial
review for its preparation of the Plan and the Target simply by arguing that they are not law. The
question of whether the Target and the Plan are “law” is therefore misguided.

[61] The fundamental question on this motion is whether the preparation of the Target and Plan
is governmental action that is reviewable by the courts for compliance with the Charter. Later in
these reasons, in the justiciability section, I discuss whether the matter as a whole is reviewable by
the courts. At this juncture, | must first answer the threshold question of whether the Target and
the Plan — both of which the Applicants argue violate their Charter rights — are reviewable by the
courts.

[62] While Ontario argues that neither the Target nor the Plan “binds” anyone and is merely an
“aspiration” that does not itself govern the amount of GHGs in the province, | am of the view that
the preparation of the Target and the Plan is to be considered government action that is reviewable
by the courts. There are three reasons for this.

[63] First, given that the Plan and Target are legislatively mandated by the Ontario legislature
and sub-delegated to the Ministry of the Environment, Conservation and Parks and which is to be
approved by the Lieutenant Governor in Council, it is a Cabinet decision. The Supreme Court has
already found that Cabinet decisions are reviewable by the courts. In Operation Dismantle, [1985]
1 S.C.R. 441, the applicants alleged that the Government of Canada’s decision to allow the U.S.
to test cruise missiles in Canada violated s.7 of the Charter. The Supreme Court first considered
whether this decision, made by the Government of Canada in relation to a matter of national
defence and foreign affairs, is reviewable in the courts. Canada submitted that Cabinet decisions
fell within the prerogative power of the Crown and that the Charter’s application must be restricted
to the exercise of powers that derive directly from statute, not to an exercise of the royal
prerogative, a source of power that exists independently of Parliament. The court disagreed with
Canada and found that Cabinet decisions made pursuant to both statutory authority and the royal



Page 12

prerogative fall within the ambit of the Charter and are therefore reviewable by the courts: at para.
50.

[64] Second, the Plan and Target can be subject to judicial review because they resemble quasi-
legislation or “soft law”. Unlike executive legislation, quasi-legislation has a hortatory, rather than
mandatory, effect on legal decision-making, notably those involving the imposition of sanctions.
In other words, quasi-legislation offers advice about activities regulated by law (e.g., agriculture,
waste disposal). See: John Mark Keyes, Executive Legislation, 2nd ed. (Toronto: LexisNexis
Canada, 2010), at p. 50.

[65] Atthe very least, the Target and the Plan can be considered quasi-legislation or “soft law”
that guide internal policy making within the government. While the Target and the Plan may not
directly control the emission of GHGs in Ontario, they do reflect the Province’s intentions, which
would presumably guide policy-making decisions. Indeed, the Plan, at p. 35, states that one of the
action steps the Ministry of Environment will take is to make climate change a cross-government
priority, which would include updating the Statement of Environmental Values to reflect Ontario’s
environmental plan. Statements of Environmental Values are prepared by applicable ministries in
Ontario. Section 7 of the Environmental Bill of Rights, 1993, S.0. 1993, c. 28, states that these
statements are to:

(@) explain[] how the purposes of this Act [the Bill of Rights] are to be applied when
decisions that might significantly affect the environment are made in the ministry; and

(b) explain[] how consideration of the purposes of this Act should be integrated with other
considerations, including social, economic and scientific considerations, that are part
of decision-making in the ministry.

Section 11 of the Bill of Rights further states: “The minister shall take every reasonable step to
ensure that the ministry statement of environmental values is considered whenever decisions that
might significantly affect the environment are made in the ministry.”

[66] Ontario has also indicated in another proceeding (the Carbon Pricing Reference) that
federal policies should not apply to Ontario, as it already has its own provincial policy (the Plan).
At the very least, this reflects the Province’s intention of working toward meeting the Target. To
do so, Ontario might decide to reduce the emission of GHGs by sectors such as transportation,
industrial, building heating, agriculture, and waste disposal activities, which Ontario indicated in
its factum are responsible for the great majority of GHG emissions in the Province. As the Court
of Appeal noted in the Carbon Pricing Reference, Ontario already had plans to update its Building
Code: at para. 58. In other words, the Target and the Plan would guide Ontario’s policy making
such that the Province could meet the Target it outlines in the Plan.

[67] Although quasi-legislation may not have binding legal effect, it often has something
approaching it, and recent cases suggest that courts are prepared to give quasi-legislation
increasing significance in adjudicating disputes: Keyes, at p. 51. A long line of cases also suggests
that quasi-legislation is judicially reviewable when a legitimate basis for review is presented: at p.
58. See, e.g.: Canadian Association of Regulated Importers v. Canada (Attorney General), [1994]
2 F.C. 247 (F.C.A.); Moresby Explorers Ltd. v. Canada (Attorney General), 2007 FCA 273, [2008]
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2 F.C.R. 341; and Ainsley Financial Corp. v. Ontario Securities Commission (1994), 21 O.R. (3d)
104 (C.A).

[68] Lastly, the Plan and Target have the force of law and are therefore reviewable. In Friends
of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, the Supreme
Court considered administrative guidelines issued under s. 6 of the Department of the Environment
Act, R.S.C. 1985, c. E-10, which states:

For the purposes of carrying out his duties and functions related to environmental quality,
the Minister may, by order, with the approval of the Governor in Council, establish
guidelines for use by departments, boards and agencies of the Government of Canada [...].
[emphasis added]

[69] La Forest J. held that the section cited above authorized guidelines that have a mandatory
effect:

Here [...] we are dealing with a directive that is not merely authorized by statute, but one
that is required to be formally enacted by “order”, and promulgated under s. 6 of
the Department of the Environment Act, with the approval of the Governor in Council. That
IS in striking contrast with the usual internal ministerial policy guidelines intended for the
control of public servants under the minister's authority. To my mind this is a vital
distinction. [...]

[70] Ihave noted above that the Plan and the Target are akin to guidelines, in that they are quasi-
legislation that could potentially guide internal policy-making decisions. The fact that they are
statutorily mandated by the Cancellation Act suggests that they are more than just internal
ministerial policy guidelines. La Forest J.’s comments above strongly suggest that the Target and
the Plan would therefore have the force of law: they are authorized and required by statute,
promulgated under ss.3(1) and 4(1) of the Cancellation Act, and required the approval of the
Lieutenant Governor in Council.

[71] For all three reasons above, | find that the Target and the Plan are reviewable by the courts,
regardless of whether they are considered “law” for the purpose of a Charter analysis. | leave the
question of whether they are considered “law” to the application judge, if s/he deems it necessary
to answer the question.

B. Are the claims in the Application capable of being proven?

[72] Generally, a motion to strike proceeds on the basis that the facts pleaded are true, unless
they are manifestly incapable of being proven: Imperial Tobacco, at para. 22. Facts that are
“manifestly incapable of being proven” include “bald conclusory statements of fact, unsupported
by material facts”: Trillium Power Wind Corporation v. Ontario (Natural Resources), 2013 ONCA
683, 117 O.R. (3d) 721, at para. 31.

[73] The long-standing rule that facts pleaded in a statement of claim must be taken as proven
was first enunciated in Attorney General of Canada v. Inuit Tapirisat of Canada, [1980] 2 S.C.R.
735, at p. 740:
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As | have said, all the facts pleaded in the statement of claim must be deemed to have been
proven. On a motion such as this a court should, of course, dismiss the action or strike out
any claim made by the plaintiff only in plain and obvious cases and where the court is
satisfied that “the case is beyond doubt”: [citation omitted].

[74] In Operation Dismantle, cited and discussed above, the Supreme Court heard an appeal on
a motion to strike, in which the plaintiffs alleged that Canada’s decision to allow the U.S. to test
its air-launched cruise missile in Canada violated the Charter. The court wrestled with the rule in
Inuit Tapirisat and the majority departed from that rule at para. 27:

We are not, in my opinion, required by the principle enunciated in Inuit Tapirisat, supra,
to take as true the appellants’ allegations concerning the possible consequences of the
testing of the cruise missile. The rule that the material facts in a statement of claim must
be taken as true for the purpose of determining whether it discloses a reasonable cause of
action does not require that allegations based on assumptions and speculations be taken as
true. The very nature of such an allegation is that it cannot be proven to be true by the
adduction of evidence. It would, therefore, be improper to accept that such an allegation is
true. No violence is done to the rule where allegations, incapable of proof, are not taken as
proven.

[75] Ultimately, the court concluded that the causal link between the actions of the Canadian
government and the alleged violation of the plaintiffs’ rights under the Charter was simply too
uncertain, speculative, and hypothetical to sustain a cause of action: Operation Dismantle, at para.
3.

[76] Operation Dismantle is relevant to this Application as Ontario alleges that the facts pled
by the Applicants cannot be taken as true and that their case is founded on speculative
apprehensions about the link between the Target set by Ontario and harms that will be suffered by
future generations.

[77] The Applicants argue that the facts in their pleadings are all capable of scientific proof and
therefore not based on assumption or speculation.

The Law

[78] It is helpful to first review the facts in Operation Dismantle to understand why the court
found the plaintiffs’ claim to be “uncertain, speculative and hypothetical”: at para. 3.

[79] In Operation Dismantle, the plaintiffs sought (i) a declaration that Canada’s decision to
permit the testing of the cruise missile was unconstitutional; (ii) injunctive relief to prohibit the
testing; and (iii) damages.

[80] The court outlined the relevant portions of the plaintiffs’ statement of claim at para. 4:

The plaintiffs state and the fact is that the testing of the cruise missile in Canada is a
violation of the collective rights of the plaintiffs and their members and all Canadians,
specifically their right to security of the person and life in that:
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(a) the size and eventual dispersion of the air-launched cruise missile is such that
the missile cannot be detected by surveillance satellites, thus making verification
of the extent of this nuclear weapons system impossible;

(b) with the impossibility of verification, the future of nuclear weapons' control and
limitation agreements is completely undermined as any such agreements become
practically unenforceable;

(c) the testing of the air-launched cruise missiles would result in an increased
American military presence and interest in Canada which would result in making
Canada more likely to be the target of a nuclear attack;

(d) as the cruise missile cannot be detected until approximately eight minutes before
it reaches its target, a “Launch on Warning” system would be necessary in order to
respond to the cruise missile thereby eliminating effective human discretion and
increasing the likelihood of either a pre-emptive strike or an accidental firing, or
both;

(e) the cruise missile is a military weapon, the development of which will have the
effect of a needless and dangerous escalation of the nuclear arms race, thus
endangering the security and lives of all people.

[81] The court noted that to succeed, the plaintiffs must show that they had some chance of
proving that the action of the Canadian government had caused a violation or a threat of violation
of their rights under the Charter: at para. 10. In other words, the plaintiffs would have to
demonstrate that the testing of the cruise missile would cause an increase in the risk of nuclear
war: at para. 15. The court ultimately found that the plaintiffs could not establish the link between
the Cabinet decision to permit the testing of the cruise missile and the increased risk of nuclear
war: at para. 15.

[82] The court then ruled that the plaintiffs’ claim essentially rested on an if-then assumption
—i.e., if the Canadian government allowed the U.S. government to test the cruise missile system
in Canada, then there would be an increased risk of nuclear war: at para. 16. However, this
assumption was contingent upon the possible reactions of the nuclear powers to the testing of the
cruise missile in Canada and was based on major assumptions as to how foreign powers would
react: at para. 19.

[83] The court focused on the fact that the claims were based on foreign policy decisions and
found that they were speculative:

e Since the foreign policy decisions of independent and sovereign nations are not
capable of prediction, on the basis of evidence, to any degree of certainty
approaching probability, the nature of such reactions can only be a matter of
speculation; the causal link between the decision of the Canadian government to
permit the testing of the cruise and the results that the appellants allege could never
be proven: at para. 18.
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The parties make two assumptions with regard to the reaction of foreign powers:
first, that they will not develop new types of surveillance satellites or new methods
of verification, and second, that foreign powers will not establish new modes of
co-operation for dealing with the problem of enforcement: at para. 19.

Even if the testing results in an increased American military presence and interest
in Canada, to say that this would make Canada more likely to be the target of a
nuclear attack is to assume certain reactions of hostile foreign powers to such an
increased American presence. Given the impossibility of determining how an
independent sovereign nation might react, it can only be a matter of hypothesis
whether an increased American presence would make Canada more vulnerable to
nuclear attack. It would not be possible to prove it one way or the other: at para. 20.

The plaintiffs assume that foreign states will not develop their technology in such
a way as to meet the requirements of effective detection of the cruise and that there
will therefore be an increased likelihood of a pre-emptive strike or an accidental
firing, or both. Again, this assumption concerns how foreign powers are likely to
act in response to the development of the cruise: at para. 21.

The plaintiffs assert that the development of the cruise will lead to an escalation of
the nuclear arms race. This again involves speculation based on assumptions as to
how foreign powers will react: at para. 22.

Exactly what the Americans will decide to do about development and deployment
of the cruise missile, whether tested in Canada or not, is a decision that they, as an
independent and sovereign nation, will make for themselves. Even with the
assistance of qualified experts, a court could only speculate on how the American
government may make this decision, and how important a factor the results of the
testing of the cruise in Canada will be in that decision: at para. 24.

A concurring opinion by Wilson J. departed slightly from the majority. Wilson J. followed

the rule in Inuit Tapirisat, noting, at para. 78:

[85]

It has been suggested [by the majority], however, that the plaintiffs’ claim should be struck
out because some of the allegations contained in it are not matters of fact but matters of
opinion and that matters of opinion, being to some extent speculative, do not fall within
the principle that the allegations of fact in the statement of claim must be taken as proved.
I cannot accept this proposition since it appears to me to imply that a matter of opinion is
not subject to proof. What we are concerned with for purposes of the application of the
principle is, it seems to me, “evidentiary” facts. These may be either real or intangible.

Wilson J. advocated for a more flexible approach to evidence and to the taking of the facts

alleged as proven, i.e., not dismissing the facts simply because they are a matter of opinion.
However, she ultimately found that the facts could not constitute a violation of s. 7 of the Charter.
Later in these reasons, | will elaborate on Wilson J.’s discussion of the standard required to prove
causation in a s.7 claim.
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Position of the Parties

[86] Ontario submits that the Applicants’ burden is to prove that Ontario’s target for the
reduction of GHG emissions by the year 2030 will cause or contribute to future harms claimed.
They also submit that the allegations in the Application are “manifestly incapable of being
proven”.

[87] Ontario also submits that this Application raises the same problems of proof as Operation
Dismantle: it is not possible for this Court, even with the best available evidence, to do more than
speculate upon the likelihood that the catastrophic climate scenarios pleaded will come to pass
unless Ontario’s Target is struck down or amended.

[88] During oral submissions, Ontario emphasized the global aspect of GHG reduction, which
it argued involves “coordination problems with a variety of other jurisdictions, both national and
subnational” and that “these are the kind of things that cannot be established through evidence”,
as “[t]here isn’t sufficient probability.”

[89] Notably, Ontario does not argue that climate change itself is speculative. It also does not
contest the fact of anthropogenic climate change or the desirability of taking action to mitigate the
adverse effects of climate change. However, it submits that the Application rests on a “chain of
speculative assumptions, none of which is provable with evidence in court”:

e that the actual GHG emissions in the Province of Ontario in the year 2030 will not
be different from the current Target;

e that the Plan and the Target will not themselves change before the year 2030;

e that the climate policies of the Canadian federal government applicable in Ontario
will have no effect (positive or negative) on GHG emissions in Ontario or on the
future impact of the climate on Ontario’s residents;

e that the impact on the climate of meeting Ontario’s Target will not be offset (either
positively or negatively) by the climate policies of and GHG emissions from other
jurisdictions in Canada and throughout the world;

e that the catastrophic climate effects foretold by the Applicants for future
generations can be avoided or mitigated at all by any target adopted today by the
Government of Ontario; and

e that the future impacts of climate change on the health and well-being of Ontario
residents, considered in conjunction with all other factors affecting the future health
and well-being of future residents (including advances in medicine, engineering
and climate mitigation), can be predicted with reasonable accuracy today on the
available evidence.

[90] The Applicants submit that Ontario’s “chain of speculative assumptions” is flawed for two
reasons. First, they submit that it is Ontario’s position that is speculative, as Ontario suggests that
the actual GHG emissions may differ from the Target, or that the Target may change before 2030,
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despite the fact that Ontario is in a position to control emissions through the Plan and that there is
no date for revisiting the Target. They note further that Ontario ignores the fact that GHGs being
released today pursuant to the Target will remain in the atmosphere and are part of the problem.

[91] The Applicants also submit that Ontario’s assertion that the catastrophic effects of climate
change cannot be avoided or mitigated at all by any GHG reduction target is itself speculative. The
Applicants point to the Plan itself, which states that the people of Ontario have “played an
important role in fighting climate change and mitigating the threats to our prosperity and way of
life”; that by reducing emissions, Ontario will “maintain... a healthy environment” and “slow
down climate change”; and that Ontario’s actions “are important in the global fight to reduce
emissions” (citing p. 17-18 of the Plan).

[92] The Applicants submit generally that Ontario cannot escape judicial review by arguing that
the Application is based on theories about future events. They maintain that on Ontario’s logic,
the Target could never be subject to scrutiny until it is too late, when catastrophic climate change
is irreversible. By extension, any constitutional challenge to legislation encompassing future harms
would automatically fail because that law could theoretically change before the harms fully
materialize.

[93] Additionally, the Applicants submit that the Application asks for something concrete and
cognizable that can be determined with reference to “scientifically known and knowable
standards” and expert evidence. They submit that experts can determine the specific amount of
megatons to which Ontario must limit its emissions, in conformity with a scientifically specific
standard that is not vague or amorphous.

[94] Lastly, the Applicants cite decisions in other countries to demonstrate that their claim is
capable of scientific proof. For example, in Urgenda et al. v. The State of the Netherlands (Ministry
of Infrastructure and the Environment), 19/00135 (Hoge Raad), the Supreme Court of the
Netherlands affirmed that reduction in emissions was necessary for the Dutch government to
protect human rights. The court recognized that “each additional molecule of GHG in the
atmosphere causes a demonstrable increase in the harm, with a single molecule of carbon dioxide
causing a warming effect.” Citing other decisions in the U.S., New Zealand, Australia, and
Colombia, the Applicants argue that many countries have already found causal links between local
government policies, emissions levels, and increased risks of harm from climate change, regardless
of the emissions of other nations.

Analysis and Conclusion

[95] At this stage of the proceedings, the facts in the Applicants’ claim should be deemed to
have been proven, pursuant to Inuit Tapirisat. Unlike the facts claimed in Operation Dismantle, |
am satisfied, for the purposes of this Rule 21 motion, that the facts in the Applicants’ pleadings
are capable of scientific proof. As the Applicants pointed out during oral submissions, “whether
or not we succeed is going to be a matter for a trier of fact” and based on the full evidentiary re